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CHAPTER SEVEN 
SERVITUDES PART II - RESTRICTIVE COVENANTS 
INTRODUCTION 


Restrictive covenants are, like easements, a form of incorporeal hereditament, or servitude. Begin 
with the notion that a covenant 1s an agreement under seal, one contained in a deed. In the context 
of real property law, it is an agreement by which one person agrees to do something, or not to do 
something, with his or her land, for the benefit of the other party. A covenant is therefore the 
opposite of an easement, where one person is given the right to use the land of another. 


As with an easement created by express grant, we can use contract law to say that the terms of the 
covenant are enforceable between the original parties. But, again similarly to an easement, the issue 
is when the terms of the covenant become attached to the land, as part of title to it, and are therefore 
enforceable by and against successors in title to the original contracting parties. That is, at what 
point will the law consider the covenant to be an interest in land so that it can be enforced between 
parties who have no privity. 


An obvious question which will occur to you at this point is - what is the difference between 
covenants and easements? I am not going to answer this fully at the moment, because the entire 
answer requires us to understand the whole chapter. But for the present you can usefully think of a 
covenant as an agreement containing terms and conditions that would not amount to an easement by 
the characteristics outlined in Ellenborough Park or because of the restrictions on negative 
easements noted in Phipps v. Pears. There are other differences, but the point is that covenants 
directly affect servient land, while easements only do so inferentially, and that covenants are 
potentially much wider in scope than easements - although there are limits on what types of 
covenants can go with title, as there are with easements. We will see that covenants are much more 
difficult to enforce against successors-in-title than easements, and thus you would never attempt to 
argue that something like a nght of way was a covenant. 


A paradigm restrictive covenant (that's a term of art which will be explained later) would be a limit 
on the kind of development that one land owner could undertake. That is, you own land and sell half 
of it off. You know the purchaser would want to build something unsightly on it, such as a new 
modern structure, all glass and concrete which would dwarf your own elegant early twentieth 
century mansion. You don’t object to all building, but you don’t want something like this. You thus 
insert a clause in the conveyance that would prevent building what is known in the trade as, I 
believe, a ‘Jackman’. 


Covenants and easements are often used together, the former helping to reinforce the limits on the 
servient owner implied by the easement. For example, in the El/lenborough Park case, as well as 
granting the residents the right to use the park as a garden, the deed also contained a covenant by 
the original vendors “against building on the park and to the effect that the park should at all times 
remain as an ornamental garden”. 
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At this stage we need to introduce some terms. The covenantor, the person who agrees to do 
something or not to do something with his or her land, has what is called the burden of the 
covenant. The covenantee, the person for whose benefit the covenant is made, has what is called the 
benefit of the covenant. Enforcing the burden and being able to enforce the benefit against or for a 
successor in title to the original party is known as running the burden or the benefit of the covenant. 


Restrictive covenants are a form of private zoning. Ziff makes this point in two contrasting ways. 
He first says that they are used for ‘the regulation of the nature and quality of construction in 
residential developments.’ In the sentence which follows he says that they ‘can help to create an 
economic ghetto, where the wealthy can live apart from those who cannot afford the houses that a 
covenant might require.’ (Ziff, Principles of Property Law, 7th edition, p. 449.) We do not usually 
talk about a middle-class residential development as a ‘ghetto’ and the use of that word 1s arresting. 
Whether you would have chosen that term, Ziff’s main purpose in juxtaposing these two 
descriptions is to show how the same phenomenon can be described in very different language. 


Restrictive covenants, which are a private law device, predate the introduction of public land use 
controls. Although the question of whether they should be allowed as a supplement to public law 
could be raised, it has never been seriously discussed 1n Canada. Restrictive covenants often add to 
the limits imposed by zoning laws. To use a simple example, a zoning regime may designate an area 
as residential, and the developer who builds a sub-division in that area can, and often does, impose a 
wide-ranging set of restrictions on buyers. 


Restrictive covenants are used for a variety of ends. As we saw in chapter 4 they have been used in 
the past to enforce racial segregation - refer back to Re Noble and Wolf. Their principal past and 
present use has been to enforce class, not racial, segregation. This point 1s nicely illustrated by the 
judgment of Brodeur J in Pearson v. Adams, (1914), 50 S.C.R. 204. Ina deed of sale of land on 
Maynard Avenue in Toronto it was stipulated that the lot was "to be used only as a site for a 
detached brick or stone dwelling house, to cost at least two thousand dollars, to be of fair 
architectural appearance and to be built at the same distance from the street line as the houses on the 
adjoining lots." Pearson bought a lot on the street and “erected a first-class private dwelling house 
costing approximately $14,000, over and above the value of the land.” Adams wanted to build a 6- 
unit apartment house on the adjoining land, and Pearson applied for an injunction to prevent this. 
The technical legal question was the meaning of certain words in the covenant: was such a building 
a “dwelling house” within the meaning of the covenant. A majority of the Supreme Court of Canada 
said that it was not, and did not rely on interpreting “dwelling house” in a vacuum. In the course of 
his judgment Brodeur J. stated: “When the contract was made, in 1888, apartment houses were not 
being built in the City of Toronto. There were flats and tenements which were used or leased by a 
certain class of the population. There was also the detached house which was used for the residence 
of one family. Those detached houses were necessarily more expensive than the others and were 
supposed to be used by a wealthier class of the community. There is no doubt that Mr. Maynard, 
when he opened the street in question and sold those lots, had in view the establishment of a nice 
residential quarter and those covenants were stipulated evidently for that purpose. He did not want 
to have any flats nor any tenements erected on those lots which would be occupied by two or three 
lessees.” 
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Ziff cautions us not to assume that covenants are designed to do “dirty work.” “On the side of the 
angels”, he says, covenants can serve a variety of ends: Principles of Property Law, 7" edition, p. 
453. Although rooted in notions of preserving neighbourhoods and environments at a certain 
“quality,” covenants also serve environmental or conservation goals. Later in this chapter we will 
look more closely at one modern development - the statutory changes which permit people to create 
“conservation covenants.” 


THE TECHNICAL RULES ON THE RUNNING OF BURDENS AND BENEFITS 


We turn now to the rules on “running” covenants - enforcing them down the chain of title when 
there is no privity. Regrettably, the rules on running covenants are "unnecessarily complex and 
occasionally illogical": Ontario Law Reform Commission, Report on Covenants Affecting Freehold 
Land, 1989; pl. 


The first rule to note is that the common law historically never allowed the burden of any covenant 
to run and this rule still pertains, although it has been criticized. However, the Canadian courts have 
expressly declined to change this long-standing rule, which is based on the assumption that a 
positive covenant is more burdensome than a negative one because a positive covenant generally 
requires that the covenantor spend money. The idea that negative covenants are less burdensome 
than positive covenants is no longer of much validity. Compare the economic burden of a 
landowner who has undertaken to maintain a fence in good repair with the economic burden on a 
landowner who has bought what was waste and has now become valued development land. 


Nonetheless the rule that the burden of positive covenants will not be ‘run’, will not bind the 
successor-in-title to the original covenantor, remains in place. The covenantee, the person who 
wants the fence repaired, could enforce the covenant an agreement against the original covenantor 
on the basis of contract law. But he or she could not enforce that same agreement against a person 
who bought the land from the original covenantor. The common law would allow the benefit to run 
down the chain of title if certain conditions were met, but this is a relatively unimportant point. 
What matters is enforcing the burden, enforcing the obligation to repair or the restriction on use that 
is at the core of the covenant. 


In the preceding two paragraphs I used the term common law. But as one aspect of its willingness to 
develop supplemental rules to those of the common law (see above chapters 4 and 5), the court of 
equity began to allow some burdens to run in the early to mid nineteenth century. Initially all that 
was required was that the successor in title to the covenantor have notice of the covenant. Over time 
additional requirements were added. The following sections deal with the equitable requirements 
for running the burden. This is where the term of art "restrictive covenants" comes in. A restrictive 
covenant can be defined as a covenant that equity will enforce against successors in title to the 
original covenantor. 


The case immediately below, Tulk v. Moxhay, is considered to be the origin of the rule that equity 
will run the burden of some covenants. Ask yourself what the basis of the decision 1s in Tu/k, which 
requirements for enforcing the burden it appears to lay down? 
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LATER DEVELOPMENTS: LIMITATIONS ON RESTRICTIVE COVENANTS 


Tulk v. Moxhay permitted successors in title to the original covenantee to enforce a covenant, and 
only required that the successor-in-title to the covenantor have notice of the covenant. Notice is still 
a requirement, but is never an issue. Registration of the covenant is sufficient notice, and the Land 
Titles Act, RSO 1990, c. L-5, s. 119, requires registration. 


Over ensuing decades the courts added other requirements that must be satisfied before the burden 
of a covenant will run. These are dealt with in this section. 


First, the covenant must be negative in substance. Hence the term ‘restrictive’ covenant. Note the 
term ‘in substance.’ The covenant may be positive in form, as the covenant 1s in Tul/k v. Moxhay: 
"keep and maintain the said piece of ground ... in an open state, uncovered with any buildings". But 
this is negative in substance - it 1s a prohibition on development. 


Because Tu/k v. Moxhay did not lay down a rule that a covenant must be negative before equity will 
enforce the burden against successors in title to the covenantor, a few cases in the nineteenth 
century applied the rule to positive covenants as well. However, the vast majority of reported cases 
that followed 7u/k concerned negative covenants, and in Hayward v. Brunswick Permanent Building 
Society (1881), 8 Q.B.D. 403 (C.A.) it was held that Tu/k applied only to restrictive covenants. 


There are two reasons for this limitation, one procedural and the other a more significant policy 
choice. Procedurally a restrictive covenant fit well with equity's primary remedy, the injunction, an 
order not to do something. Not until the late nineteenth century did equity really develop its 
jurisdiction to order positive, or what are called mandatory, injunctions. 


Secondly, covenants engage some of the same tensions we saw in regard to conditions, between the 
idea that a property owner ought to be able to do what he or she wants with property, and the 
common law policy of maximising alienability. As we have seen, positive burdens were seen as 
more onerous than negative ones, because they required expenditures. Indeed a simple way to 
determine whether a covenant is positive is to ask if its performance requires the covenantor to 
spend money. 


The second requirement added was that there must be a dominant and servient tenement. Ju/k v. 
Moxhay did not state that only negative burdens would be enforced. Nor did it require, in terms, that 
there be a dominant and servient tenement. And as with the requirement of negativity, one can find 
cases decided in the nineteenth century that enforced burdens even though neither the covenantee or 
successors in title to the covenantee had land to be benefitted by the covenant. The need for a 
dominant tenement was firmly established in the early twentieth century in two cases: Formby v. 
Baker, [1903] 2 Ch. 539 and LCC v. Allen, below. If this requirement is not met, the covenant is 
said to be a purely personal one, having nothing to do with land. Does LCC v. Allen tell you why 
there must be a dominant tenement? Why do you think it is necessary? 
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THE COVENANT MUST TOUCH AND CONCERN THE DOMINANT LAND 


The land referred to here is the land of the covenantee, the land being benefitted. The leading 
definition of touch and concern 1s usually said to come from Rogers v. Hosegood [1900] 2 Ch. 388. 
There it was said that: "the covenant must either affect the land as regards mode of occupation, or it 
must be such as per se, and not merely from collateral circumstances, affects the value of the land". 


What does this mean? First, “as regards mode of occupation” means that the covenant must relate to 
the use of the dominant land. It obviously relates directly to the use of the servient land, but the 
requirement 1s that in doing so it also affects the use of the dominant land. A covenant restricting 
development, for example, affects the mode of occupation (use) of the neighbouring dominant land 
if that dominant land is residential, by making it more pleasant to live there. In this sense it is very 
similar to the requirement that an easement must accommodate the dominant tenement. Both 
covenants and easements are “‘servitudes,” they “serve” the dominant land. 


Second, in saying that “per se, and not from collateral circumstances,” it must affect the value of the 
dominant land, the definition 1s simply saying that the covenant must not be personal to the original 
covenantee. In some sense this is really just another way of saying that the covenant must serve the 
land as land. 


A good illustration of the distinction between serving the land as land as opposed to being personal 
is the distinction between a prohibition on a type of use and a non-competition covenant. A 
covenant against fast food hamburger outlets in a residential area would be seen as touching and 
concerning, as preserving the character of a neighbourhood. But what if there was already a 
MacDonalds in a sub-division, and MacDonalds sold off part of its land with a proviso that no fast 
food restaurant be built on the land it had sold off? It would likely not touch and concern because it 
does not affect the mode of occupation of MacDonalds’ land. It would be seen as what is sometimes 
called a “commercial-only” covenant, and one that is personal to MacDonalds, the current owner. 
This does not mean that non-competition covenants are not used; they frequently are. They do 
provide the protection the vendor wants because, to continue with the example, a fast-food chain 
that bought the adjoining land can be sued in contract by MacDonalds. 


An aspect of the need for the covenant to serve the land and not a person is the rule that the 
covenant must affect the use of the dominant land, and that it does not do so by restricting the 
identity of those who occupy land - see Galbraith, below. Note that in Galbraith the court relied on 
its earlier decision in Noble and Wolf. The covenant in the case was struck down in the Supreme 
Court of Canada not, according to the majority, because it was discriminatory, but because a 
covenant going to the identity of owners or residents is not about use and therefore does not touch 
and concern. 


An additional requirement under touch and concern is that the covenant must affect “private” land. 
That is, it must confer a benefit on specific lots of land, it cannot confer a general public benefit. 
This principle can be illustrated by Austerberry v. Oldham (1885), 29 Ch. D. 750 (C.A.). In 1837 a 
number of landowners in Lancashire agreed to construct a road through their lands. A company was 
formed to build the roads and it covenanted with the landowners to keep the road in good repair. 
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Elliott was one of the landowners, and his land was bought by Austerberry in 1868. In 1880 Oldham 
Corporation bought the road from the company, with notice of the repair covenant. In 1881, 
pursuant to powers granted under the Public Health Act 1875, Oldham ordered certain 
improvements to be made to the road by the adjoining landowners. They refused, and the town did 
the work itself and billed the landowners. Austerberry, for himself and the other landowners, sued 
for a declaration that Oldham was bound by the repair covenant. As this was a positive obligation, 
the covenant would not run anyway. But the court also considered whether it touched and concerned 
the land of the covenantees. 


The court held that it did not, because the road did not serve the individual lots directly, but rather 
created a public benefit. Cotton L.J. said: “when we look at the particular form of covenant entered 
into with him it 1s clear that it was not pointedly with reference to his land that this covenant was 
entered into - it was a covenant that this strip of land should be kept as a road for the use of the 
public.” To similar effect Lindley L.J. said: “the covenant is, so far as the road goes, a covenant to 
repair the road; what I mean by that is, there 1s nothing in the deed which points particularly to that 
portion of the road which abuts upon or fronts the Plaintiff's land - it is a covenant to repair the 
whole of the road, no distinction being made between the portion of that road which joins or abuts 
upon his land and the rest of the road; in other words, it is a covenant simply to make and maintain 
this road as a public highway; there is no covenant to do anything whatever on the Plaintiff's land, 
and there is nothing pointing to the Plaintiff's land in particular.” 


A similar more recent case to the same affect 1s Jain v. Nepean (1989), 69 O.R. (2d) 353 (H.C.J.). 
The municipality sold lots in an industrial park. Wishing to encourage development and not 
speculation, it inserted covenants requiring the purchasers to build by a certain date, which were 
said to be for the benefit of other lands of the municipality. They were held to be positive covenants, 
and thus not enforceable, but 1n addition it was held that they did not touch and concern any land 
retained by the municipality, but benefitted the municipality gua municipality. They were an adjunct 
to municipal development policy. 
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MISCELLANEOUS ISSUES REGARDING RESTRICTIVE COVENANTS 


The remainder of the material in this chapter will not be examined. It consists of various issues 
included to ‘round out’ your understanding of the subject and to return to some of the themes dealt 
with earlier in the chapter. 


The Termination of Restrictive Covenants. There are a number of ways in which a restrictive 
covenant can be ended. The simplest is that the covenant might have been designated as lasting only 
for a specified period of time. Another is that the owner of the two tenements may become the same 
person; in that case the covenant 1s extinguished and will not be revived by a later splitting of 
ownership. Third, since a restrictive covenant is an equitable interest in land it is susceptible to the 
doctrine of laches (delay). Whether or not the delay in enforcing rights has been unreasonable is 
always a question to be decided on the facts of each case. On this the Ontario Law Reform 
Commission's 1989 Report on Covenants Affecting Freehold Land states at p. 50: "if the land has 
been used openly for many years, in a manner inconsistent with the covenant", it will "be presumed 
to have been released". Fourth, the courts will occasionally consider a covenant to have become 
obsolete through changes in the character of the neighbourhood. 


Some Canadian provinces (including Ontario, Alberta, British Columbia and P.E.I.) have legislation 
permitting an application to the court for modification or removal of a covenant. The permitted 
reasons for change vary from jurisdiction to jurisdiction, and in some cases include obsolence, thus 
likely subsuming the equitable rule noted above. In Ontario the Conveyancing and Law of Property 
Act, R.S.O. 1990, c. C-34, s.61 reads: “61 (1) Where there is annexed to land a condition or 
covenant that the land or a specified part of it 1s not to be built on or is to be or not to be used in a 
particular manner, or any other condition or covenant running with or capable of being legally 
annexed to land, any such condition or covenant may be modified or discharged by order of the 
Superior Court.” 


The leading case on the interpretation of what is now section 61 1s Re Beardmore [1935] 4 D.L.R. 
562 (Ont. C.A.). At issue were restrictive covenants in a building scheme which designated the type 
of buildings which could be erected. An application was made under what is now s. 61 to modify 
these restrictions and allow for the building of "double duplexes" and "four family dwellings". This 
was apparently needed because the owners were having great difficulty realising on the lots. The 
application was opposed by some home owners in the building scheme, but was successful at first 
instance. The court allowed the appeal. Masten J.A. accepted that the owners were having difficulty 
selling under the restrictions, but also noted that the opposing parties asserted that they only bought 
because of those restrictions: they argued that their property would lose value and that they would 
be deprived of amenities. Masten J.A. said that the guiding principle under the statute was that "the 
order should not be made unless the benefit to the applicant greatly exceeds any possible detriment 
to the respondents". Indeed, "the cases decided under the Act are consistent in making plain the 
extreme caution with which the jurisdiction 1n question is to be exercised". 


A case under the British Columbia legislation, which is more wide-ranging than that of Ontario, is 
Parmenter v. British Columbia (1993), 30 R.P.R. (2d) 302 (B.C.S.C.). Parmenter acquired land from 
the province in 1964 on a lease to purchase agreement. His night to purchase was conditional on his 
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making certain improvements, which he did. When he applied to buy in 1974 he was told for the 
first time that the land was subject to a covenant restricting the uses of the land to agricultural 
purposes. He consented to the covenant because he did not wish to lose the time and money already 
invested in the land, but was unable to make a success of agricultural ventures. He applied to the 
government for removal of the covenant, and the government agreed to do so if he paid $1,434,000. 
This was the difference between the appraised value of the land with the covenant and its value 
without it. Parmenter applied for removal of the covenant, which the court had power to do if "by 
reason of changes in the character of the land, the neighbourhood or other circumstances the court 
considers material, the registered charge or interest is obsolete": Property Law Act, R.S.B.C. 1979, 
c. 340, s. 31 (2) (a). 


The court allowed the application. It held that while the character of the land had not changed, the 
character of the neighbourhood had changed because of residential and recreational developments 
in and around nearby Cultus Lake. It mattered not that the nearest development was half a mile 
away. It also stated that Parmenter had shown by his unsuccessful efforts to farm the land that it was 
not suitable for this type of use, and that represented "material circumstances" which it took into 
account. 


Restrictive Covenants and Non-Economic Values. An increasingly popular form of covenant is the 
so-called “conservation covenant”. Of course many of the covenants we have looked at seek to 
conserve natural areas or artificial green space. But if one wanted to preserve a large area, perhaps 
the whole of one’s land, there are difficulties given the rules that make a covenant a relation 
between parcels - there must be a dominant tenement, and the covenant must touch and concern 
some benefitted land. Somebody who wished to preserve a large tract could get around the covenant 
rules by selling the land to the government for a park, or to a conservation organization, and attach a 
condition. But legislation in many provinces now also permits the owner to keep the land while 
granting a conservation covenant to the government or such an organization, which 1s registered 
against title. The landowner still has the land, and undertakes to use it only in certain ways. The 
covenant holder has the power to enforce the covenant. 


Conservation covenants get around the need for a dominant tenement because the legislation makes 
them an exception to the common law rules. It also allows for the enforcement of positive 
obligations. Ontario’s Conservation Land Act, R.S.O. 1990, c. C.28, as am., permits an owner to 
enter into a covenant with a “conservation body” for “the conservation, maintenance, restoration or 
enhancement of all or a portion of the land or wildlife on the land”. A “conservation body” can be a 
government agency, a municipality, an Indian band, a conservation agency, or a non-profit 
corporation. Other statutes permit conservation covenants for agricultural land, forests, wildlife 
habitat, etc. 


A perhaps rather silly but nonetheless useful example of the tension between the values embodied in 
restrictive covenants and other concerns comes from this 2006 news report: 


There are a lot of issues that will come up in the November municipal election - taxes, transit, 
garbage, clotheslines. Clotheslines? Yes, clotheslines. Especially if you're a voter in Aurora. An 
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emerging trend has seen a number of housing developments in one of the cities above Toronto 
banning the use of the natural clothes dryers. But it's not a bylaw that's causing the problem. 
Instead, the builders are writing the no-clothesline policy into their purchasing agreements over 
concerns that they destroy the aesthetics of a neighbourhood. But in this age of electricity 
conservation and a move back to nature, that idea has left some residents feeling damp around the 
edges. 


Fiona Cowles is on the periphery of the clothesline battle. She likes to put her wash out to dry in the 
open air and doesn't see any reason why she shouldn't be allowed to. "It's really nice to have fresh 
smelling sheets and towels," she exclaims as she inhales the scent. "And it really does make a 
difference." But not in one Aurora subdivision, where the fine print strictly forbids the use of the 
long lines. "No clotheslines shall be placed on any parts of the lands," an agreement reads. Those 
who put the policies in place insist they're not only necessary but that most agree with them. "It's 
just part of our architectural control that we impose," explains Fraser Nelson of Metrus 
Development. That doesn't sit well with the mayor of the city, whose re-election theme song 
definitely isn't 'I'll Tumble for Ya'. She's started the Right To Dry movement and wants to see her 
council repeal the restrictions. "If it's just based on aesthetics what's so bad about good old 
fashioned clean laundry?" asks Phyllis Morris. She points out it saves energy - around six percent 
of your home energy costs come from the dryer - and makes clothes smell better. "They're spending 
millions on advertising and other ways to find alternate energy and here is a very simple solution," 
she complains. She'd likely have Cowles' vote. "It's a pity that aesthetics seem to have taken over 
the practicality of life," she condemns. So what happens if you defy the agreement you signed 
when you bought the property in the first place? Nelson points out his company will send a written 
note informing you you're in violation. But he admits he's had to take a few of the more recalcitrant 
clothesliners to court, leaving those who support the great outdoors method feeling hung out to dry. 


Note that Ms Morris thinks the council should “repeal the restrictions.” Should it be able to do so? 
In fact, the Ontario Green Energy Act of 2009 made anti-clothesline covenants or by-laws 
unenforceable. 


A Sample Restrictive Covenant. An example of a restrictive covenant is reproduced below. It is one 
attaching to the title of a family cottage property of a student in Property many years ago. A few 
comments on it might be useful. First, the first, second and fourth substantive clauses are typical 
negative covenant terms - restrictions on what may be done with the land. The third substantive 
clause is interesting. An argument can be made that "neat design" lacks sufficient certainty. We did 
not deal with it (except earlier for Re Noble and Wolf) but there is a certainty requirement in 
covenants which is nowhere near as strict as that for conditions. It is more akin to the general 
certainty of terms requirement in contract law (which of course you have done or will do). But even 
under a looser certainty test there might be problems with "neat design". "Good appearance" may 
raise a certainty problem as well, and in addition it may run the risk of being positive in substance. 
If it means merely "initial" good appearance that's acceptable, but if it means "keep up" the 
appearance it would be in substance a positive obligation to maintain. Also on the positive/negative 
distinction, the $800 requirement looks positive but would almost certainly be considered negative. 
Nobody is required to spend $800; rather, any house built must cost at least that. Thus, as in 
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Pearson v. Adams, it is a negative prohibition on building a house costing less. 


The last clause was originally the third one, but was crossed through, and the numbers of what are 
now the third to fifth clauses were altered to keep the numerical sequence. The Conveyancing and 
Law of Property Act amendment which banned such covenants came into force on March 31, 1950, 
and this deed was registered on May 12, 1950. The lawyer must have known there was a problem 
with clause 6, else why move it to the end? Yet I am not sure what he or she thought would be 
gained by doing this. My best guess requires reference to the language of the statutory section. It 
says that discriminatory covenants "that but for this section would be annexed to and run with land" 
are "void and of no effect." And you will note that in the fifth clause of the covenant it says that any 
future conveyance of the lands will be subject to "the above restrictions" - that 1s, not number 6. 
Thus number 6 is not intended to run with the land, it is intended to be merely a personal covenant. 
Would enforcement of such a personal contract be contrary to public policy, either on general 
grounds or as an attempted end-run around the statute? 
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REGISTERED MAY 12, 1950. AND THE GRANTEES for themselves and their heirs, executors, 
Administrators and assigns, hereby Covenant, promise and agree to and with the said Grantor and 
his heirs, executors, administrators and assigns with the intention that the same shall run with the 
lands and be binding upon all subsequent Owners or Occupants thereof. 


FIRSTLY: That the said lands shall be used for Residential Purposes only. 


SECONDLY: That during a period of twenty years from the date hereof only one detached dwelling 
house may be erected and permitted to stand at any time on each lot as subdivided and laid out on 
the Registered Plan. 


THIRDLY: That any dwelling house, private garage or other outbuildings erected on the said lands 
shall be of neat design and good appearance and that no dwelling house shall be erected or placed 
on the said Lands costing less than Eight hundred dollars exclusive of any garage or other 
outbuildings. 


FOURTHLY: That no part of any building or erection of any kind other than fences or ornamental 
arches, pergolas or other similar structures shall be placed or erected upon the said lands within a 
distance of Eight feet from the limits of the parcel, other than the shore line. 


FIFTHLY: That any Conveyance of the said lands hereafter made shall be subject to the above 
restrictions which shall be provided for and insured by Covenants in the above terms in any such 
deed made by and on behalf of the Grantees and their heirs executors Administrators and assigns 
and all successors in title and such Covenants shall be made to run with the said lands. 


SIXTHLY: That no sale of the said lands or any part thereof shall be made at any time, to any 
person who is not a white Gentile nor to any Company or Corporation controlled or managed by 
other than white Gentiles. 
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CHAPTER 8 - DE FACTO EXPROPRIATION: PROPERTY, THE 


CONSTITUTION, THE INDIVIDUAL AND THE COMMUNITY 


INTRODUCTION 


It is a commonplace of political philosophy that the western liberal tradition places great emphasis 
on the freedom of the individual. This freedom 1s often discussed in terms of freedom from control 
by others, especially the state. It is also often contended that private property serves a crucial role in 
protecting and enhancing such freedom. The enhancement of individual liberty is therefore often 
cited as a justification for private property in general. More particularly, it also serves as an 
argument for putting into private hands as many as possible of the strands in the bundle of rights 
that property represents. 


Some commentators also point out that while private property gives those who have enforceable 
claims to resources power over their own lives, it also gives them power over the lives of others. 
Moreover, they argue, too great an emphasis on private property runs the risk of countering 
society’s collective goals. 


Our socio-economic system obviously balances the private and the public through taxation. We 
achieve collective goods by taxing, and we then go a step further and construct systems of 
progressive taxation — high earners pay a higher rate of tax on income about a certain threshold. 
This chapter is about another way in which we redistribute resources through state action — by 
regulating uses of private property. The law does this in many ways, through court rulings and 
through statutes. We have seen one example in chapter 4 - the debate over property rights and 
discrimination — and there are many others. 


This chapter cannot possibly cover all the ways in which we intervene in a regime of private 
property, limiting the private owner’s rights for the public good or for the private interests of others. 
It principally considers only one small area — what has generally been known as de facto 
expropriation in Canada, although you will also see it referred to by other terms — regulatory taking, 
constructive expropriation and, most recently by the Supreme Court of Canada, constructive taking. 
In the United States the area is known as regulatory takings. 


What do we mean by de facto expropriation? It is easiest to explain this by briefly discussing 
expropriation, without the qualifying de facto. In all western countries, including Canada, it is 
possible for the state to take title to your property, invariably land, for public projects — highways, 
airports, and many other things. We call this expropriation. The federal jurisdiction and all 
provinces have an Expropriation Act which says what procedures must be followed when the 
government decides to do this. All these statutes also provide a right to compensation. Strictly 
speaking we should call this de jure expropriation, because the legal title to the land has passed 
from the citizen to the state. 
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A de facto expropriation occurs when the state does not take the title to some person’s property. 
Rather the state regulates the uses of property to such a degree that it can be argued that it has 
effectively taken property. Imagine that Ontario passes a statute which nowhere states that it is 
taking title to your land. Rather the statute says that you cannot lease or sell the land to another, you 
cannot build on it or develop it in any way, and you cannot use it for any activity, from playing 
soccer to building to, horror of horrors, riding bicycles. You would surely argue that even though the 
state has not taken your title, it has rendered the land useless, reduced its value to nothing, taken 
away all uses, so that overall the regulation of the land is tantamount to expropriation: it is a de 
facto expropriation. 


This extreme example helps explain what a de facto expropriation is, but it does not tell us whether 
on a particular set of facts a court will say that a de facto expropriation has occurred. Change the 
facts of my example. The statute says that you cannot lease the land, but you can sell it, that you 
can build a house but you cannot develop it in any other way, and that you can use it for private, 
non-commercial activities like playing soccer and nding bicycles but not commercial ones like 
running a camp or a stables. You have lost some of your rights in the land, but nothing like as many 
as in the first example. Is this tantamount to expropriation? The answer in Canada 1s no — many of 
the things mentioned are the kinds of things that are covered by land use planning legislation or 
zoning. We deal with this kind of thing through the political system, not by going to court and 
arguing that property has been taken. 


Where the line is drawn between a valid regulation which requires no compensation to be paid to a 
property owner and a de facto expropriation which does require compensation varies from one 
society to another. It is very difficult to make a successful claim for de facto expropriation under 
Canadian law. In this chapter we read all four of the cases from the Supreme Court of Canada, 
which tell us when a de facto expropriation occurs. Note the phrase ‘all four of the cases from the 
Supreme Court of Canada.’ There have only been four, between 1978 and 2022, which in itself tells 
you that it has been a very difficult argument to make. It has arguably become rather less difficult 
following the most recent, 2022, decision, the last of the four we will read. 


Before we look at the Canadian cases we will briefly examine American law, to contrast the two. An 
obvious difference between the U.S. and Canada in this area is that the former has a constitutional 
protection for property, while Canada does not. The Fifth Amendment to the U.S. constitution reads 
in part: “nor shall any person ... be deprived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just compensation." This makes the right 
to compensation a constitutional right. But in truth in Canada also there is a similar “right” to 
compensation embedded in the general political culture. In Canada it is theoretically possible for the 
state to take title to a person’s property (a de jure expropriation) without compensating him or her in 
any way. But we all know that this would be politically impossible, be widely viewed as the 
government not acting legitimately. 


Where the major difference between the U.S. and Canada lies is in when a de facto expropriation, or 
regulatory taking as it is called in the U.S., has occurred. There have been dozens of regulatory 
takings cases decided by the U.S. Supreme Court in the twentieth and twenty-first centuries — itself 
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CHAPTER NINE - INDIGENOUS PEOPLE AND CANADIAN PROPERTY 
LAW: ABORIGINAL TITLE 


INTRODUCTION 


This chapter provides a necessarily brief introduction to the subject of Indigenous (aboriginal) 
people and Canadian property law. Although Indigenous is for many people the preferred word 
these days, the modern cases on Indigenous title to land call it aboriginal title and this chapter 
will do the same. Some of the material in this chapter 1s a repetition of what you have all done, or 
will do, in your courses in Constitutional Law and Indigenous Peoples and the Canadian Legal 
System. I have nonetheless included it in this course because | think it is part of Canadian land 
law. I have also included historical material, extracts from my own History of Law in Canada, 
and historical cases, which is not covered in any detail in the other courses. 


As you know, aboriginal title is the right that Canadian law gives to Indigenous people, a title to 
their land that is derived from their occupation of the land at the time that British sovereignty 
over the territory was asserted, that 1s, it existed before colonies were established and certainly 
before Canada was founded in 1867. The basis of that title, and its content, are issues that are 
part of Canadian law, and aboriginal title to land is one of the aboriginal rights guaranteed in 
section 35 of the 1982 Constitution Act. As you are doubtless aware, many Indigenous peoples 
do not accept what courts and legislatures have said about these issues. 


We begin with two readings on the history of the relations between the Canadian state founded in 
1867 and Indigenous peoples, principally those living in what we now call western Canada. | 
offer no apology for starting with the history. It is the best way to understand many aspects of the 
current relationship between the Canadian state and Indigenous people in general, and the current 
controversies surrounding that relationship, especially the British Columbia land question. Most 
of the major cases decided in the last quarter century in the general area of aboriginal rights, 
which includes aboriginal title, are from British Columbia. The explanation of why this is, as is 
so often is the case, is history. 
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CHAPTER TEN 


LANDLORD AND TENANT LAW: THE COMMON LAW AND THE 
COMMERCIAL TENANCIES ACT 


INTRODUCTION TO THE LEASEHOLD RELATIONSHIP AT COMMON LAW 


The principal characteristic of the landlord-tenant relationship at common law 1s that the leasehold 
interest is conceived of as an estate in land. While the relationship of landlord and tenant is created 
by contract, the relationship itself is not a contractual but a “property” relationship. In this sense it is 
the same as the relationship between a buyer and seller of land; they may contract to buy and sell, 
but once they have done so they are not in a continual contractual relationship that may modified by 
negotiation or even breached. The buyer has an estate and can exclude the seller, neither vendor nor 
purchaser can change his or mind once the deal is finalized, and dealings between the two are at an 
end. 


So too in the classical conception of the leasehold estate. Once the tenant has the lease he or she has 
an estate and the absolute right to exclusive possession against all the world, including the landlord, 
for so long as the term of the lease provides. All the landlord has 1s the reversion - the right to retake 
possession and full rights when the tenant's estate is at an end. The very term used here — reversion 
— makes the point about the leasehold being an estate. It is the same interest that a fee simple owner 
has when he or she grants a life estate; he or she has only the right to retake possession when the life 
estate ends. 


The landlord-tenant relationship is thus a relationship created by contract, express or implied, in 
which a person with an interest in real property - the landlord or lessor - grants a lesser interest in 
that property to the tenant or lessee. The technical term for lease is demise, and the leased land is 
often referred to as the "demised premises". The lesser interest demised is that of exclusive 
possession of land for a definite period of time. A leasehold estate cannot be of uncertain duration. 


If an agreement 1s made between an owner of land and another person which 1s not a lease - that is, 
it does not grant exclusive possession for a definite period of time — the legal relationship is that of a 
licence. Licences are ubiquitous in our society. For example, if you were able to go and see the Blue 
Jays play baseball you purchase a licence (ticket) allowing you to be in the stadium. Licences are 
invariably contractual — see the back of your ticket for the terms of the contract. 


It is often easy to know whether you have a lease of a licence. But not always. See the following 
case. 
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THE LEASE-LICENCE DISTINCTION 


It is one thing to say that a lease 1s the grant of a leasehold estate, but knowing that will not tell you 
whether a particular agreement constitutes a lease or some other arrangement between the parties 
over use of land. The most common "other" legal form to an alleged lease is a licence, which is 
simply permission to use land for some purpose. If you let somebody park in your driveway, for 
example, you have granted them only a licence. Knowing which of the two has been created in any 
agreement is often vital, for at common law a licence is revocable at any time by the licensor. 
[Equity will enforce a contractual licence, one in which consideration has been paid, but even then 
it is effectively revocable provided damages are paid. | 


An obvious example of an agreement that could be a lease or a licence, and of the importance that 
flows from deciding which is involved, comes from thinking of a superintendent in an apartment 
building. He or she works for the owner and usually lives in one of the apartments. If the agreement 
to occupy the apartment was construed as being only a licence, as but one term of many in the 
contract of employment and given in order to make it easier to carry out the terms of employment, 
the superintendent would have no legal protection outside any terms contained in the licence, the 
contract. If the same agreement to occupy was seen as a lease, and therefore completely 
independent of the employment relationship, the superintendent could claim whatever protection the 
jurisdiction's legal regime chose to give to tenants, whether or not he or she continued to work for 
the owner. As it happens, this situation is largely covered by a provision of the Residential 
Tenancies Act in Ontario, but the example should help to point up the significance of the 
lease/licence distinction. 


However, stating which consequences flow from whether an agreement for the occupation of land 1s 
a lease or a licence is easier than deciding whether that agreement is a lease or a licence. Indeed, 
this can be quite a difficult question. If an agreement is uncertain as to duration, it will be a licence. 
But certainty of duration 1s only a necessary, not a sufficient condition, for a lease. Beyond that, the 
cases reveal two approaches to deciding whether a particular agreement is a lease. One line of cases 
states that if the agreement grants, or intends to grant, exclusive possession for a fixed time it is a 
lease. That is, the only thing that matters 1s whether the right to exclusive possession has been 
granted. If it has, the agreement is a lease and grants an estate, whether or not it uses the word 
licence 100 times. Another, more recent, line of cases suggests that it is the intention of the parties 
that matters; if they intend to be landlord and tenant, then the court will give effect to that intention. 
Thus a document that looks like a licence can be held to be a lease because of its language, so that 
exclusive possession is granted to the lessee irrespective of what the document says. Conversely, by 
this approach a document that grants exclusive possession for a term can be held to be a licence 
because the parties call it a licence. 


The Metro Matic case below illustrates this latter approach, which is the one preminently used by the 
courts. Note that the ‘lease’ contains a variety of clauses relating to matters beyond the simple 
question of the right to occupy the land. These terms are called covenants in a lease, the equivalent 
of ‘contractual terms’ in other kinds of agreements. Such covenants seem to limit the tenant's nights 
of exclusive possession, and one might be tempted to say that any such limit means that exclusive 
possession has not been granted. Alternatively and conversely (or perhaps perversely) one might say 
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THE INDEPENDENCE OF COVENANTS 


The next three sections expand on the point that a lease confers an estate in land, not merely certain 
contractual rights and obligations, by examining the doctrine of the independence of covenants, and 
the legal consequences that flow from physical abandonment of the demised premises by the tenant. 


One of the incidents of the landlord-tenant relationship being a property relationship is the doctrine 
known as "the independence of covenants". Covenants are terms in the lease in addition to the grant 
of the estate itself by which either or (usually) both parties agree to undertake certain duties - the 
landlord might provide heat, for example, while the tenant would agree to pay rent. To say that 
covenants are "independent" at common law means that failure by either party to perform an 
obligation does not give a right to the other to terminate the lease. That is, performance of an 
ancillary obligation 1s independent of the duty to perform corresponding ones and/or the principal 
one. As McDonald C.J.B.C. put it in Falleson v. Spruce Creek Mining Co, [1942] 4 D.L.R. 708 
(B.C.C.A.): "a lessor cannot re-enter for mere breach of covenant". 


However, he also noted that if re-entry for that particular breach was made "an express term in the 
lease", the lessor could do so. That 1s, if the lease was made conditional on the performance of that 
particular ancillary obligation then breach of the obligation would enable the landlord to end it. This 
is not an exception to the independence of covenants, but an application of the notion that estates 
may be conditional. 


Laskin, Cases and Notes on Land Law, puts it this way: "Where a bargain is made for the lease of 
premises ... on terms embodied in a formal document of lease, the lessee (at least on entry) acquires 
an estate which he holds subject to those terms. The pertinent question is to what extent is the 
transaction regarded as the transfer of an interest in land (and hence governed by rules and doctrines 
developed as part of the law of estates) and to what extent 1s it regarded as a business dealing (and 
hence governed by rules and doctrines developed later as part of the law of contracts).... Where the 
relationship was still that of lessor and lessee (before entry into possession) the common law tended 
to emphasize the contractual aspect of the bargain.... Once, however, tenure was established, 
whether in pursuance of a formal lease or of an agreement for a lease, property conceptions 
dominated. ... Thus, the tenant was not entitled to be excused from further performance or to 
terminate his lease unless there was a breach of condition by the landlord rather than a mere breach 
of covenant." 


In recent decades there has been some undermining of this notion, a matter to which we will now 
turn. 
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FROM PROPERTY TO CONTRACT? ABANDONMENT AND SURRENDER 


There are a variety of ways by which a leasehold relationship can be ended, other than simply by 
the term of years expiring. The most important is known as "surrender". Using an old definition, 
this is "the yielding or delivering up of lands or tenements and the estate a man has therein, unto 
another that has a higher and greater estate". "Surrender" cannot be unilateral, it is not brought 
about merely by the tenant quitting the premises, an action we should call "abandonment". If the 
tenant obtains the landlord's agreement (express or implied) to his or her leaving, such agreement 
converts mere abandonment into surrender of the estate to the higher estate holder, the landlord. 


What 1f the tenant wants to surrender half way through a one-year lease and the landlord does not? 
Putting aside any issues relating to specific performance, apply to this problem what you have 
learned in contract law. You would tell the tenant that he or she 1s probably best to just get out and 
hope that the landlord, who has a duty to mitigate damages, will find somebody else to rent the 
premises at the same or a reduced rent. Your client would be liable for damages for breach, but they 
might not be that heavy, being only the difference between what you would have paid and what the 
landlord can get somebody else to pay. Conversely, you would probably advise the landlord that he 
or she cannot make the tenant stay, that the best thing to do 1s to secure the premises and try to find 
another tenant knowing that you can sue the defaulting tenant for any shortfall. 


But, as we have seen, a lease 1s not a contract, it is an estate. And according to classical principles 
that means that if it is granted for twelve months it lasts for twelve months, unless surrendered, in 
which case it is absolutely at an end with no future obligations on either side. So, according to this 
classical property law analysis of the problem, as laid out in Goldhar below, you would have to tell 
the tenant something different. You would have to say that whether or not he or she physically 
abandons the premises the lease subsists for 12 months and he or she 1s liable for rent for the whole 
term. The landlord has no duty to mitigate damages. But hopefully the landlord will do something 
foolish like re-enter and change the locks, in which case he or she will be considered to have 
accepted that a surrender has taken place and your client will have no liability left at all. So it's all or 
nothing for the tenant. Conversely, if advising the other side, you would caution the landlord that 
finding another tenant would be interpreted as a surrender and no rent could be got from the 
defaulting tenant. If the landlord wanted to get such rent, he or she would have to leave the premises 
unoccupied. Moreover, the landlord cannot sue for the whole of the term's rent when the tenant 
decamps after 6 months but must wait until it becomes due and is not paid (assume it's due 
monthly). 


All of this 1s explained in Goldhar. Both that case and Highway Properties, which follows it, also 
show that there are some wrinkles in the traditional position and that factual considerations relating 
to such matters as whether, and if so when, the landlord accepted the abandonment and therefore 
brought about a surrender can be very important. As you read Goldhar, think about why the 
traditional position reinforces the principal lesson of this chapter - that the lease is a property 
relationship. You will also see that Highway Properties alters the traditional law: given the result in 
that case, how would you answer the question contained in the first clause of the heading to this 
section? 


384 


IMPLIED OBLIGATIONS ON THE LANDLORD: THE COVENANT FOR QUIET 
ENJOYMENT AND THE COVENANT NOT TO DEROGATE FROM GRANT 


These are far and away the most important obligations imposed by the common law on landlords. 
That is, these obligations are not bargained for by the parties but implied into every lease. The 
covenant for quiet enjoyment supports the tenant's right to possess the whole of the land granted 
without an interference, traditionally only a physical interference, by the landlord or persons acting 
under the landlord. In essence the covenant has the landlord saying: “I grant you exclusive 
possession, and I will not interfere with that possession”. It has been called a “title warranty”. 


It is more fully defined in Kenny v. Preen, [1962] 3 All E.R. 815 (C.A.): “The implied covenant for 
quiet enjoyment 1s not an absolute covenant protecting a tenant against eviction or interference by 
anybody, but is a qualified covenant protecting the tenant against interference with the tenant's quiet 
and peaceful possession and enjoyment of the premises by the landlord or persons claiming through 
or under the landlord. The basis of it is that the landlord, by letting the premises, confers on the 
tenant the right of possession during the term and impliedly promises not to interfere with the 
tenant's exercise and use of the right of possession during the term. I think the word "enjoy" used in 
this connexion 1s a translation of the Latin word "fruor" and refers to the exercise and use of the 
right and having the full benefit of it, rather than to deriving pleasure from it.” 


The covenant not to derogate from grant 1s an instantiation of a general principle in real property 
law that the grantor not derogate from the grant. It underlies, for example, the basic implied grant 
rule in the creation of easements. It is often put this way: a grantor may not give with one hand and 
take away with the other. In landlord-tenant law, a derogation from grant 1s said to occur when 
some act of the lessor, or those acting on his or her behalf, renders the land substantially less fit for 
the purpose for which it was let. 


Like all covenants, the covenant for quiet enjoyment and the covenant not to derogate from grant 
are independent, and a breach of one or the other gives rise to an action for damages. However, in 
practice tenants have often been able to argue that a breach of the covenant not to derogate from 
grant represents a constructive eviction and thus bring the leasehold relationship to an end. 


There are many points of overlap between the two covenants. For example, if a landlord granted 
land to a tenant, reserving the nght to extract sub-surface minerals, and the landlord’s mining 
operations caused a subsidence, then the landlord would both be interfering with the tenant’s normal 
enjoyment of possession and essentially derogating from grant, making the land unfit for its 


purpose. 


There are nonetheless some differences. Traditionally an interference with the covenant for quiet 
enjoyment had to be what the law considered to be a ‘physical’ interference, whereas a derogation 
from grant could be physical but did not have to be. Physical interference includes a physical 
invasion by the landlord personally, or the blocking of access, as in Owen v. Gadd below. In fact 
this distinction has been eroded in recent decades. Some cases have said there is no need for a 
‘physical’ interference to trigger quiet enjoyment, others have expanded the meaning of ‘physical.’ 
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An example of the former is denying one or more of the incidents of exclusive possession. In 
Cunningham vy. Whitby Christian Non-Profit Housing Corp (1997), 9 R.P.R. (3d) 210 (Ont. G.D.) 
the tenant occupied assisted housing. She dated another tenant, who was a "problem" tenant and 
who eventually moved out. But he still saw her, and on occasion stayed overnight. The tenant's lease 
contained a clause restricting occupancy of her apartment to her and her young son. The landlord 
wrote to her to say that while she could have an occasional overnight guest, they were concerned 
that the boyfriend was more than that. Later it sent the boyfriend a notice prohibiting him entry to 
the complex and threatened him with trespass proceedings if he did so. The court found that the 
letters warning about occupancy were not a breach of the covenant, but an attempt to prevent a 
tenant inviting a particular person to her apartment was a breach. The landlord could bar a person 
who was not a tenant, but could not do so if that person was an invitee of a tenant. 


Another example of doing away with the need for physical interference, and of expanding its 
meaning, 1s Kenny v. Preen, cited above. The landlord made threats of physical eviction, statements 
that he would remove the tenant’s belongings, and engaged in a campaign of harassment - banging 
on her door, shouting etc - designed to get her to leave. The court stated: “I would decide on two 
grounds in favour of the tenant's contention that there was, in this case, a breach of the covenant for 
quiet enjoyment. First, there was a deliberate and persistent attempt by the landlord to drive the 
tenant out of her possession of the premises by persecution and intimidation, and intimidation 
included threats of physical eviction of the tenant and removal of her belongings. In my view that 
course of conduct by the landlord seriously interfered with the tenant's proper freedom of action in 
exercising her right of possession, tended to deprive her of the full benefit of it, and was an invasion 
of her rights as tenant to remain in possession undisturbed, and so would in itself constitute a breach 
of covenant, even if there were no direct physical interference with the tenant's possession and 
enjoyment. ... Secondly, if direct physical interference is a necessary element in the breach of 
covenant that element can be found in this case to a substantial extent.” 


A variety of other cases show the expansion of the covenant in recent decades. In McCall v. Abelesz, 
[1976] | All E.R. 727 (C.A.) the landlord refused to pay utility bills, and as a result the gas, water 
and electricity were cut off. Denning L.J. stated that the covenant for quiet enjoyment "is not 
confined to direct physical interference from the landlord", and that "it extends to any conduct of 
the landlord or his agents which interferes with the tenant's freedom of action in exercising his 
rights as tenant". Authority for this was given as Kenny v. Preen. 


The most obvious way in which the covenant has been expanded in recent decades has been the 
inclusion of interference with comfort and privacy as causes for breach. These matters are now 
covered for residential tenancies in residential tenancies legislation. 


If it is the case that there is no longer any need for a physical interference to make out an argument 
that the covenant for quiet enjoyment has been breached, then the major difference between the two 
covenants 1s in the extent of the interference. Two leading English cases follow. Owen v. Gadd is 
clearly a case of limited interference - the tenant’s enjoyment was impaired but it could not be said 
that the tenant could not use the premises at all. Harmer, conversely, involved an interference 
which was ‘total’ in the circumstances: 
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THE TENANT’S OBLIGATION TO PAY RENT AND LANDLORDS’ REMEDIES 


The rights and obligations of landlords and tenants are of three types: those implied by the common 
law, those that can be negotiated between the parties (express covenants, terms inserted into a 
lease), and those imposed by statute. This section deals with the second and third of these, both of 
which play a role in the law relating to the tenant’s obligation to pay rent and the landlord’s 
remedies when the tenant fails to do so. 


The law in this area is a mixture of common law and statutes, I need to explain their relationship. 
Landlord and tenant law has its origins in the early common law, and thus most of its core principles 
have long been common law, not statutory, and remain so. Most Canadian jurisdictions passed 
Landlord and Tenant Acts in the nineteenth century. These acts did not reform any central elements 
of the law, they merely put a gloss on existing doctrines or made procedural innovations. 


The common law never made any distinction between tenancies based on the function of the lease - 
agricultural leases, commercial leases and residential leases were all treated the same. Most 
provinces enacted reforms in the 1970s which did draw a distinction between commercial and 
residential leases. In Ontario, for example, a Part IV was added to the Landlord and Tenant Act in 
the early 1970s, which dealt only with residential tenancies and changed many of the common law 
rules. From the 1970s we can therefore talk about two different legal regimes for tenancies, 
commercial and residential. 


Since the late 1980s there have been a variety of name changes, and some substantive changes, to 
the Ontario legislation. In 1998 the government brought in the Tenant Protection Act, S.O. 1997, c. 
24. This repealed all of Part IV of the Landlord and Tenant Act and was applicable to residential 
tenancies. The Zenant Protection Act also renamed Parts 1-3 of the Landlord and Tenant Act, 
calling them the Commercial Tenancies Act, although no provisions were changed. From 2007 the 
Residential Tenancies Act, S.O. 2006, c. 17 has supplanted the Tenant Protection Act. 


To summarise: (1) The law relating to commercial tenancies remains largely the common law, 
supplemented by what is now called the Commercial Tenancies Act, which 1s essentially the old 
Landlord and Tenant Act under a different name. Many of the cases excerpted in the next few 
sections refer to the Landlord and Tenant Act, but the provisions referred to are identical to those in 
the current Commercial Tenancies Act. 


(2) Conversely, the law relating to residential tenancies, which we will examine in the next chapter, 
is fundamentally different and entirely statutory. In the cases used there three different statutes are 
mentioned - the Landlord and Tenant Act, Part IV, the Tenant Protection Act, and the Residential 
Tenancies Act. 


Now we can return to rent. Rent is not a requirement of the leasehold relationship, and therefore 
there was no implied obligation to pay it at common law. But if it is included in the lease, and of 
course that is invariably the case, then the common law imposed an obligation to pay. If rent 1s 
included in a lease the obligation to pay it 1s now a statutory condition: see Commercial Tenancies 
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Act, s. 18 (1). 


Section 18 (1), Commercial Tenancies Act: “Every demise, whether by parol or in writing and 


whenever made, unless it is otherwise agreed, shall be deemed to include an agreement that if the 
rent reserved, or any part thereof, remains unpaid for fifteen days after any of the days on which it 
ought to have been paid, although no formal demand thereof has been made, it is lawful for the 
landlord at any time thereafter to reenter into and upon the demised premises or any part thereof in 
the name of the whole and to have again, repossess and enjoy the same as of the landlord's former 


estate.” 


Note that s. 18(1) says “unless it is otherwise agreed.” Many commercial leases do indeed include a 
provision shortening the 15-day grace period. Such provisions also typically require the landlord to 
give notice of the default and of its intention to terminate as a result. 


Note also that physical re-entry is a “self-help” remedy, and self-help remedies are not usually 
available to creditors. If | owe you money and refuse to pay you are expected to go to court for an 
order to pay. It is not acceptable to take the law into your own hands by walking into my office, 
picking up my wallet lying on the desk, and help yourself to some banknotes. 


At common law the right to forfeit could be exercised as soon as the tenant failed to pay rent, but 
under the statute the tenant has 15 days to pay. Thus the Commercial Tenancies Act, s. 18, both 
makes the payment of rent a statutory condition, not an independent covenant, and gives the tenant 
15 days before the condition becomes operative. 


If the tenant fails to pay rent the landlord has a number of options. First, he or she can choose to 
end the lease - forfeit the lease. This may be done either by a physical re-entry by the landlord, or 
through an action in court for possession. In either case the landlord may also, and obviously 
usually would, sue for rent due. The second option is that the landlord has another ‘self-help’ 
remedy — enter the rented premises and take some of the tenant’s property. This is called distress. 


Distress 1s a remedy unique among all "creditors". The landlord can seize the tenant's goods which 
are on the demised premises and sell them to meet the rent due. However, distress is a remedy 
which flows only from the existence of the landlord-tenant relationship, and therefore it requires 
that relationship to continue. That 1s, the landlord generally cannot both forfeit the lease and take 
distress. The only exception to this principle comes in s. 41 of the Commercial Tenancies Act, 
reproduced below 


Distress 1s an ancient remedy, and an unusual one. Ziff calls it a "powerful remedy" and a "relic of 
feudalism": Principles of Property Law, 7" edition, p. 343. It is based on the idea that rent “issues 
out of the land”, and therefore one can take the “produce” of land in lieu of rent. Indeed in the 
medieval period the “rent” was often the produce anyway. When landlord and tenant relationships 
stopped being overwhelmingly concentrated in the agricultural sector distress was firmly entrenched 
in the common law, and the things that could be taken and sold grew to include consumer and 
household goods as well as agricultural produce, even though it is hard to say that TV sets in an 
electronics store really “issue out of the land.” 
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The following provisions of the Commercial Tenancies Act do not create the remedy of distress, but 
confirm key aspects of the common law and regulate and modify the common law. Note particularly 
sections 31 (2) and 47 - the landlord is only able to take the goods of the tenant that are on the 
rented premises. 


Commercial Tenancies Act 


31 (2) - A landlord shall not distrain for rent on the goods and chattels of any person except the 
tenant or person who 1s liable for the rent, although the same are found on the premises; but this 
restriction does not apply in favour of a person claiming title under an execution against the tenant, 
or in favour of a person whose title is derived by purchase, gift, transfer, or assignment from the 
tenant whether absolute or in trust, or by way of mortgage or otherwise, nor to the interest of the 
tenant in any goods or chattels on the premises in the possession of the tenant under a contract for 
purchase, or by which the tenant may or is to become the owner thereof upon performance of any 
condition, nor where goods or chattels have been exchanged between tenants or persons by the one 
borrowing or hiring from the other for the purpose of defeating the claim of or the right of distress 
by the landlord, nor does the restriction apply where the property is claimed by the spouse, 
daughter, son, daughter-in-law, or son-in-law of the tenant, or by any other relative of the tenant's, if 
such other relative lives on the premises as a member of the tenant's family, or by any person whose 
title is derived by purchase gift, transfer or assignment from any relative to whom the restriction 
does not apply. 


41 - A person having any rent due and in arrear, upon any lease for life or lives or for years, or at 
will, ended or determined, may distrain for such arrears, after the determination of the lease, in the 
same manner as the person might have done if the lease had not been ended or determined, if the 
distress is made within six months after the determination of the lease, and during the continuance 
of the landlord’s title or interest, and during the possession of the tenant from whom the arrears 
became due. 


43 - Distress shall be reasonable. 


47 - Save as herein otherwise provided, goods or chattels that are not at the time of the distress 
upon the premises in respect of which the rent distrained for 1s due shall not be distrained for rent. 


48 (1) - Where any tenant ... fraudulently or clandestinely conveys away, or carries off or from the 
premises the tenant's goods or chattels to prevent the landlord from distraining them for arrears of 
rent so reserved, due, or made payable, the landlord or any person lawfully empowered for that 
purpose by the landlord, may, within thirty days next ensuing such conveying away or carrying off, 
take and seize such goods and chattels wherever they are found, as a distress for such arrears of 
rent, and sell or otherwise dispose of them in such manner as if they had actually been distrained by 
the landlord upon such premises for such arrears of rent. 


48 (2) - No landlord or other person entitled to such arrears of rent shall take or seize, as a distress 
for the same, any such goods or chattels that have been sold in good faith and for a valuable 
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consideration, before such seizure made, to any person not privy to such fraud. 


49 - Where any goods or chattels fraudulently or clandestinely conveyed or carried away by any 
tenant, the tenant's servant, or agent, or other person aiding or assisting therein, are or are believed 
to be in any house, barn, stable, outhouse, yard, close or place, locked up, fastened or otherwise 
secured so as to prevent them from being taken and seized as a distress for arrears of rent, the 
landlord or the landlord's agent may take and seize, as a distress for rent, such goods and chattels, 
first calling to the landlord's assistance a peace officer who is hereby required to aid and assist 
therein, and, in case of a dwelling house, oath being also first made of a reasonable ground to 
believe that such goods or chattels are therein, and, in the daytime, break open and enter into such 
house, barn, stable, outhouse, yard, close or place and take and seize such goods and chattels for the 
arrears of rent as the landlord might have done if they were in an open field or place upon the 
premises from which they were so conveyed or carried away. 


50 - Ifa tenant so fraudulently removes, conveys away or carries off the tenant's goods or chattels, 
or if any person wilfully and knowingly aids or assists the tenant in so doing, or in concealing them, 
every person so offending shall forfeit and pay to the landlord double the value of such goods or 
chattels, to be recovered by action in any court of competent jurisdiction. 


NOTE - The fraudulent removal provision in s. 50 was applied in Park Street Plaza Limited v. 
Surinder Bhamber (1992), 23 R. P R. (2d) 288 (Ont G.D). The court found that the tenant had 
indeed removed goods from the premises for the purpose of preventing the landlord from taking 
distress. The rent owed was a little less than $10,000, the value of the goods removed $25,000. The 
court then held that s. 50 gives no discretion: "it 1s a mandatory provision that the amount of the 
penalty shall be double the value of the goods or chattels, and I accordingly fix that particular 
penalty at the amount of $50,000." 


53. Where any goods or chattels are distrained for any rent reserved and due upon any demise, lease 
or contract, and the tenant or owner of them does not, within five days next after such distress taken 
and notice thereof, with the cause of such taking, left at the dwelling house or other most 
conspicuous place on the premises charged with the rent distrained for, replevy the same, then, after 
the distress and notice and the expiration of such five days, the person distraining shall cause the 
goods and chattels so distrained to be appraised by two appraisers, who shall first be sworn to 
appraise them truly, according to the best of their understandings, a memorandum of which oath is 
to be endorsed on the inventory, and after such appraisement the person so distraining may lawfully 
sell the goods and chattels so distrained for the best price that can be got for them towards 
satisfaction of the rent for which they were distrained and of the charges of the distress, 
appraisement and sale, and shall hold the overplus, if any, for the owner's use and pay it over to the 
owner on demand. 


54. Where a distress 1s made for any kind of rent justly due, and any irregularity or unlawful act is 
afterwards done by the person distraining, or by that person's agent, or 1f there has been an omission 
to make the appraisement under oath, the distress itself shall not be therefore deemed to be 
unlawful, nor the person making it be deemed a trespasser from the beginning, but the person 
aggrieved by the unlawful act or irregularity may recover by action full satisfaction for the special 
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FORFEITURE AND RELIEF AGAINST FORFEITURE 


The Commercial Tenancies Act provides some protection for tenants from forfeiture as a 
consequence of breach of condition. Section 19 (2) is a notice requirement, which the courts have 
interpreted strictly: 


19 (2) A right of re-entry or forfeiture under any proviso or stipulation in a lease for a breach of any 
covenant or condition in the lease, other than a proviso in respect of the payment of rent, is not 
enforceable by action, entry, or otherwise, unless the lessor serves on the lessee a notice specifying 
the particular breach complained of, and, if the breach 1s capable of remedy, requiring the lessee to 
remedy the breach, and, in any case, requiring the lessee to make compensation in money for the 
breach, and the lessee fails within a reasonable time thereafter to remedy the breach, if it is capable 
of remedy, and to make reasonable compensation in money to the satisfaction of the lessor for the 
breach. 


Note also that the courts are strict in requiring landlords to conform to any particular termination 
procedures in the lease itself. The rationales for close adherence to notice and other procedures in 
termination are much the same as for granting relief against forfeiture, discussed below. 


More substantial protections are provided by the "relief against forfeiture" provisions contained in 
section 20: 


20 (1) - Where a lessor is proceeding by action or otherwise to enforce a right of reentry or 
forfeiture, whether for non-payment of rent or for other cause, the lessee may, in the lessor's action, 
if any, or if there is no such action pending, then 1n an action or application in the Superior Court of 
Justice brought by the lessee, apply to the court for relief, and the court may grant such relief as, 
having regard to the proceeding and conduct of the parties under section 19 and to all the other 
circumstances, the court thinks fit, and on such terms as to payment of rent, costs. expenses, 
damages, compensation, penalty, or otherwise, including the granting of an injunction to restrain 
any like breach in the future as the court considers just. 


20 (2) - This section and section 19 apply, although the proviso or stipulation under which the nght 
of re-entry or forfeiture accrues 1s inserted in the lease in pursuance of the directions of a statute.... 


20 (4) - Where the proceeding 1s brought to enforce a right of re-entry or forfeiture for non-payment 
of rent and the lessee, at any time before judgment, pays into court all the rent in arrear and the 


costs of the proceeding, the proceeding 1s forever stayed. 


20 (6) - This section applies to leases made either before or after the commencement of this Act and 
applies despite any stipulation to the contrary. 


20 (7) - This section does not extend, 


(a) to a covenant or condition against the assigning, underletting, parting with the possession, or 
disposing of the land leased; or to a condition for forfeiture on the bankruptcy of the lessee, or on 
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the lessee making an assignment for the benefit of creditors under the Assignments and Preferences 
Act, or on the taking 1n execution of the lessee's interest.... 


The reference in s. 20 (2) above to a "right of re-entry ... in pursuance of the directions of a statute" 
is to s. 18 (2) of the Act: 


18 (2) Every such demise shall be deemed to include an agreement that if the tenant or any other 
person is convicted of keeping a disorderly house within the meaning of the Criminal Code 
(Canada) on the demised premises or any part thereof, or carries on or engages in, on the demised 
premises or any part thereof, any trade, calling, business or occupation for which a licence is 
required under a business licensing by-law ... without that licence, it is lawful for the landlord at 
any time thereafter to re-enter into the demised premises or any part thereof and to have again, 
repossess and enjoy the same as of the landlord's former estate. 


The origins of the statutory provisions providing for relief against forfeiture are in equity, and the 
rationale of both equitable relief and the statute is that "the right of entry by the landlord is typically 
meant to provide only security for the performance of the obligations of the lease, a security that is 
unnecessary once the tenant has made good on the default": Ziff, Principles of Property Law, 4" 
edition, p. 284. The rationale for relief is that the tenant may have invested a lot in the particular 
premises — advertising, renovations to suit the tenant’s particular business — and a minor default 
should not lead to such a large loss of location. Conversely while the landlord 1s entitled to the rent, 
he or she can afford to wait a little, especially as he or she has the ultimate remedy as security — the 
right to forfeit. 


In a relief application the court balances the parties’ positions in deciding whether to grant the 
discretionary remedy of relief. There are a good many cases on the criteria for granting relief. Seven 
criteria are often cited, of which the most important are numbers | and 3. 


1) whether the landlord can be adequately compensated by money or by the imposition of terms; 


2) the prejudice to the landlord if relief is granted as compared to the prejudice to the tenant if relief 
is not granted; 


3) the hardship that would be imposed on the tenant if relief is not granted, in view of the extent of 
the tenant's investment in the premises; 


4) the nature of the breach, and, in particular, whether it occurred through a mistake on the tenant's 
part without any conscious intent to breach the conditions or covenants contained in the lease; 


5) whether the tenant has attempted to remedy the breach once it had been drawn to his attention by 
the landlord, if the breach can be remedied; 


6) all relevant circumstances surrounding the landlord-tenant relationship, including breaches of 
covenants other than the one of which the landlord has complained, and, in particular, whether there 
has been a strict or fairly casual observance of the lease provisions on the part of both landlord and 
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CHAPTER 11 - RESIDENTIAL TENANCIES 


INTRODUCTION 


As noted in Chapter 10, since c. 1970 all Canadian jurisdictions have enacted separate statutory 
regimes for residential, as opposed to commercial, tenancies. These regimes vary from province to 
province. That of Ontario 1s now to be found in the Residential Tenancies Act, S.O. 2006, c. 17, 
portions of which are reproduced at the end of this chapter. 


Residential tenancies statutes deal principally with the /ega/ rights and obligations of landlords and 
tenants. But they, or in some cases separate legislation, deal also with the economics of the 
relationship and with procedural matters. Re the former, Ontario and many, but not all, other 
provinces have long had some form of rent control, more properly called rent review because most 
schemes provide for a gradual increase in rent over time. Ontario has had two forms of rent 
review. Before the passage of the Tenant Protection Act in the 1990s the rent was attached to the 
apartment. Rent review was maintained in the 7enant Protection Act, but for sitting tenants only. 
New tenants were no longer protected. In other words, the system was changed from one in which 
the rent for the premises was controlled, to one in which the rent for a tenant is controlled so long 
as he or she resides 1n the premises. This system is sometimes known as “vacancy decontrol” - on 
a vacancy the rent is ‘decontrolled’. This system is in place today. As s. 113 of the Residential 
Tenancies Act states: “the lawful rent for the first rental period for a new tenant under a new 
tenancy agreement is the rent first charged to the tenant.” 


Rent controls are seen by most people as necessary to support the legal nghts given to tenants. 
That is, if a landlord were free to set whatever rent he or she wanted, a tenant that the landlord did 
not want could be “economically evicted” by raising the rent to the point that the tenant would be 
forced to leave. This would undermine the primary objective of residential tenancies legislation, 
discussed below, of giving tenants a measure of security in their homes. 


Another significant aspect of the current regime, in Ontario and most other provinces, has been the 
creation of agencies other than the courts for adjudicating residential tenancy disputes. The 
relevant body in Ontario used to be called the Ontario Rental Housing Tribunal. It is now called 
the Landlord and Tenant Board. It 1s one of eight tribunals that a few years ago were organized 
under one agency, Social Justice Tribunals Ontario. Decisions of the Board can be reviewed 
(reconsidered on questions of law) in the Divisional Court. 


The Board has exclusive jurisdiction over disputes between landlords and tenants, but jurisdiction 
in no other matters. Its members, sometimes called exactly that and sometimes called adjudicators, 
sit singly in a large number of offices around the province. They can be, and often are, lawyers, but 
they are not required to be. Until recently the notion that the Board only deals with disputes 
between landlords and tenants was applied very literally, so that the Board had no jurisdiction over 
disputes between parties who were no longer landlord and tenant. Claims for unpaid rent after a 
tenant had been evicted, or tenants claims against landlords for various matters, had to be taken to 
small claims court. The Board now has jurisdiction to decide these issues: Protecting Tenants and 
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Strengthening Community Housing Act, SO 2020, c. 16. 


Residential tenancies law can obviously be set against the general background of some of the 
themes of this course - particularly the ideas that property is a bundle of rights and that the content 
of property regimes and the arguments supporting one or the other are matters of social choice and 
change over time. The legal reforms first introduced in the 1970s have remained largely unaltered 
since then. However there have been changes to the rent control scheme, as noted above. 


The general thrust of the various legislative changes begun in the 1970s has been to make the 
conceptual basis of residential tenancies law different from that of commercial tenancies in two 
fundamental ways. 


First, while the commercial lease is still an estate, the residential lease is a contract for 
accommodation. The Residential Tenancies Act as a whole is underpinned by this idea, but we can 
also point to particular sections as shifting the conceptual basis from estate to contract law. Some 
sections introduce contractual doctrines (s. 16 mitigation; s. 17 interdependence of covenants; and 
s. 19 frustration). The interdependence of covenants section has less significance than it might 
seem to have, because the termination sections, discussed below, provide a complete code for 
when a tenancy can be terminated by the landlord. But it does operate to permit the tenant to 
withhold rent where a landlord is in serious breach of its obligations. Tenants have been able to 
take advantage of it, for example, where the unit was full of cockroaches or where the hydro was 
cut off because the landlord did not pay the bill. 


Other “contractualisation” provisions include section 40, which abolishes distress. In addition, 
section 3, the application section, refers to “rental units in residential complexes”, not to leases or 
demised premises or the like, and “rental unit” 1s defined as including “a room in a boarding house, 
rooming house or lodging house and a unit in a care home.” 


Second, while the terms of the commercial lease are largely a matter for the parties to negotiate, a 
residential contract for accommodation is in significant ways a regulated contract; the power of the 
parties to make their own terms 1s substantially curtailed. This second point is somewhat less true 
of the current Ontario legislation than it was of the pre-1997 regime, in that the rent control regime 
has been changed. But it remains the case that the legislation in many other areas takes away the 
ability of the parties to bargain and substitutes imposed terms. One example of this second theme 
is the repair and fitness for use provision (s. 20). This changes the common law, which put the 
repair obligation on the tenant unless the parties bargained otherwise. It requires the landlord to 
both provide and maintain premises in good condition. 


Underpinning this second theme is the idea that there 1s an inequality of bargaining power between 
residential landlords and tenants. The market, and thus the common law which both derives from 
laissez-faire and advances it, was considered an inappropriate form of ordering, because truly free 
bargaining did not take place. The consequences of this idea about the inequality of bargaining 
power include the prohibition of "contracting out" (s. 3), the elimination of landlords' "self-help" 
remedies (ss. 21, 25 , 39 and 40), the prohibition of “no-pet” clauses (s. 14) and statutory security 
of tenure (see ss. 37 et seq, and this chapter). 
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Note also that in various ways the Act seeks to ensure that tenants understand their rights. On 
occasion this is done by attempts to use plainer language than is used for common law concepts 
(see the mitigation section, s. 16, for example, as well as s. 40, which does not refer to distress 
while abolishing it.) At other times it is done by imposing requirements on the landlord to provide 
the tenant with information about his or her rights. See in particular sections 11 and 12. Obviously 
this reflects the fact that residential tenancy law is an area that often affects the poorest members of 
society. 


The various acts specifically about residential tenancies are not the only statutes that govern the 
area. Other statutes directly relevant include the Human Rights Code which prohibits 
discrimination in the provision of accommodation. The Code has also in recent years affected the 
operation of some of the termination (eviction) provisions, as discussed below. 


KEKEKREKERERERERRERERERERERERERERERERE 


SECURITY OF TENURE AND MINIMUM STANDARDS: LAW AND POLICY 


The major change in residential tenancies law in Ontario has been the introduction of security of 
tenure. The statutory sections are 37 — 39; section 38 1s the key section. They are not as clear as 
they could be, but what they say is that in Ontario the tenant has substantial, though by no means 
complete, security of tenure. The tenant is not obliged to leave merely because the tenancy 
agreement expires; rather, the agreement is deemed to continue on a month to month basis. The 
right of the tenant to occupy is thus separated from the tenancy agreement (note that the word lease 
is not used, it’s called a tenancy agreement, part of the move away from estate to contractual ideas 
and language.) 


The tenant’s security is not absolute. He or she may be obliged to leave for certain reasons, dealt 
with in the sections below entitled “Termination of Tenancies: Landlords’ Rights” and 
“Termination of Tenancies: Tenant Fault”. 


There is some security of tenure greater than that given by the common law in most Canadian 
jurisdictions, though its extent varies. 


Security of tenure, and the other legislative reforms of the 1970s in Ontario, represent a substantial 
shift of strands in the bundle of rights from landlord to tenant. This was effected because of a 
societal consensus that an apartment was a home even if its occupier did not own it, and that the 
law ought to provide protections to the home above and beyond what the market and the common 
law could provide. 


At the same time that security of tenure was introduced, a similar consensus formed around the 
idea that there ought to be minimum basic standards in housing; hence the fitness for use and 
repair provisions, for example, which can be seen as a form of consumer protection legislation. 
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The extract which follows, from S. Makuch and A. Weinrib, Security of Tenure (Research Study 
No. 11, Ontario Commission of Inquiry into Residential Tenancies, 1985), expands on this idea 
that an apartment 1s a home, on its origins and consequences. This report was written over 40 years 
ago, but the arguments it makes are probably still largely the societal consensus. “It was in 1970 
that Ontario legislation, with amendments to the Landlord and Tenant Act, first dealt specially with 
residential tenancies.... The main effect of the 1970 amendments to the Landlord and Tenant Act 
was to bring about a revolution in residential landlord and tenant law .... There was a change from 
a property relationship on the part of the tenant to one closer to a contract between the landlord and 
tenant, but with the added benefit to tenants that the provisions of the Act could not be waived. The 
amendments not only introduced contract principles into residential tenancy relationships, but 
imposed a duty on the landlord to repair and maintain all rented premises; abolished security 
deposits for damages while permitting a deposit for the last month's rent; required the delivery of a 
copy of the tenancy agreement; abolished seizure of a tenant's goods; prohibited landlords or 
tenants from changing locks during occupancy without mutual consent; granted some protection 
from retaliatory eviction; and provided that a landlord could regain possession and evict only 
under court orders. These amendments did not in themselves create security of tenure, but they 
supplied the framework for it and helped create a rationale for it. It can be argued that by moving 
the landlord and tenant relationship from its feudal origins and its preoccupation with proprietary 
interest to a modern basis in contract law, the legislation set the basis for a new security of tenure 
regime.... In modern contract law, it has been argued, liability is based on principles of reasonable 
reliance and reasonable expectations.... The importance of reliance and reasonable expectations 1s 
pervasive in law.... The reasonable expectations of most people in society were not being met in 
the laws dealing with the landlord and tenant relationships under a feudal regime. The law did not 
come close to meeting the social view of fairness and what residential tenants should reasonably be 
able to rely on and expect in their relationships with their landlords... [S]ecurity of tenure may be 
implemented for different purposes. It ... may be viewed as a measure designed to protect the 
psychological interest of the tenant and thus one that is meant ... to ensure that the tenant has 
security of tenure similar to that of a purchaser of a home.... There is a great deal of literature that 
suggests that modern social values have moved increasingly towards an acceptance of security of 
employment, housing, and government largesse as family ties have become more attenuated... 
Such a view supports the notion that freedom of contract 1s no longer the norm and that society can 
and should impose social values in landlord and tenant relationships as it does 1n consumer affairs 
and other contractual ... relationships based on reasonable reliance and expectation.... Many tenants 
become attached to their home, even if it 1s rented from someone else and do not want to move 
into economically equivalent housing even if it 1s provided.” 


Similar arguments are made in G. Yee, "Rationales for Tenant Protection and Security of Tenure", 
(1989) 5 Journal of Law and Social Policy 37. This article was written by an economist and is 
mainly concerned with arguing that the rental housing market is inefficient, and that the market 
cannot be relied on to advance societal needs in this area. This extract does not reproduce the 
economic analysis, but Yee’s arguments for what he calls the need for a degree of “specific 
egalitarianism” in housing are. 


“Our society does not appear to favour general egalitarianism. Or at least, as a matter of political 
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reality ... this philosophy will not be put into practice. Accidents of endowment or birth still play a 
large role in determining one's wealth or position in life. However, it has been noted that many 
people accept some kind of specific egalitarianism. That 1s, certain scarce but basic commodities 
should be distributed more equally than the distribution of the ability to pay for them. Housing is 
arguably one of them commodities. The view that housing is a basic commodity which should be 
distributed more equally does not necessarily mean everyone is entitled to live in equally attractive 
accommodations. It may mean only that everyone is entitled to a certain minimum quality of 
housing. This approach is more in line with the philosophy that inequality is acceptable so long as 
no one 1s living in poverty. The problem is defining the fundamental needs which society should 
ensure are met and also the level to which they should be met. With respect to shelter, if one 
accepts that everyone is entitled to a certain minimum standard of habitability and a certain 
minimum level of rights which includes security of tenure, then government action would be 
justified to give effect to such fundamental needs. One does not have to favour general 
egalitarianism or even specific egalitarianism (for housing) in order to justify a certain minimum 
level of protection for tenants. The main ethical argument would be over the extent of the 
protection, not over whether there should be any or not. 


Shelter may be seen as a fundamental need which society should assist people to obtain or even 
ensure that they do. To go one step further, the fundamental need may be defined as reasonably 
adequate accommodation. This would mean looking at the quality of housing. Two major aspects 
of quality for rental housing are habitability (physical features, condition of repair, etc.) and 
security of tenure.... Security of tenure is definitely a vital or legitimate interest. If unregulated 
market forces do not lead to any meaningful kind of security of tenure for tenants ... then the 
government may be justified in taking action. This may depend on the other legitimate interests 
which may be affected, such as the landlord's private property rights. 


Another ethical rationale for action is the general vague belief that the government should protect 
the weak... Tenants are in a much weaker bargaining position and many likely would not be able to 
secure the basic attributes of good accommodation through negotiation. A combination of the 
rationales of protecting vital interests, weaker parties and reasonable expectations can be seen to 
underlie the modern government's legislation in areas such as consumer protection, occupational 
health and safety, employment standards and family law.” 
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TERMINATION OF TENANCIES: LANDLORDS’ RIGHTS AS OWNERS 


The Residential Tenancies Act regulates the relations between landlords and tenants. But it does 
not require property owners to be landlords, and thus one set of reasons for termination 
acknowledges that property owners can make choices about the use of their property. Sections 48 
(personal occupation by the landlord or close family member) and 49 (personal occupation by a 
purchaser of the building) and 50 (non-residential uses and/or extensive renovations) can be so 
categorised. Of these the principal one is s. 48. Note that these sections can only lead to 
termination at the end of the tenancy agreement, and require substantial notice to the tenant. They 
also give the tenant a right of early termination and require compensation. 


The Act restricts the types of buildings that sections 48 and 49 apply to in some circumstances. 
Section 72 (2) deals with situations where there are co-owners of a building. In that circumstance 
no one individual is the landlord, all are, and thus no one individual could invoke s. 48. Co- 
owners at one point tried to get around this, by executing an agreement amongst them which gave 
each individual co-owner the right to occupy a particular apartment. Not surprisingly this was 
sometimes abused to get rid of unwanted tenants. Section 72 implicitly allows the individual co- 
owner to be the landlord for a s. 48 application if there 1s such an agreement among co-owers, but 
restricts the operation of the section in two ways. It states that the Board must refuse the 
application unless: 


a) the building contains no more than four units, or 
b) one or more of the permitted class (landlord, spouse etc) “has previously been a genuine 
occupant of the premises.” 


The courts have interpreted the equivalents of ss. 48 and 50 in predecessor legislation as not 
requiring the landlord’s wishes to have to conform to some notion of “reasonableness.” All that 
matters is the genuineness of the owner’s intentions. Thus in the Jaffer case, extracted below, the 
landlord could evict a tenant because 1t was more convenient for him to have a place to stay over in 
Toronto after work than drive home to Mississauga. Note that in Jaffer and other cases discussed 
elsewhere in this chapter the sections cited refer to one of the two prior Acts, but the interpretations 
by the courts remain valid for the current Act. 


JAFFER v. SACHDEV (1989), 6 R.P.R. (2d) 86 (Ont. Dist. Ct.). Hoilett D.C.J.: This is an 


application by the landlords for a termination of the tenancy agreement and for a writ of possession 
grounded on the claim that the "landlord bona fide requires possession of [the] residential premises 
... for the purpose of occupation by himself, his spouse or child", in particular for occupation by 
themselves (husband and wife) and their two youngest children Baseen and Mureen; ages 4, and 2, 
approximately. 


The material facts in this application are not seriously in dispute and may be briefly summarized. 
The demised premises, 1435A Gerrard St. E., Toronto, is a one-bedroom apartment atop a 
restaurant, which is numbered 1435. The landlords have operated a vegetarian restaurant at that 
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location since 1986, first as tenants of the building and later as owners, when they purchased the 
building in 1988. The tenants have been tenants of the demised premises since 1980 and were 
inherited by the present landlords when they purchased the premises in 1988. The landlords are the 
parents of 4 children, aged 12, 11, 4 and 2 years of age. Apart from the demised premises they own 
a 3-apartment complex at 42 Pape Ave., some 3 or 4 blocks from the demised premises, and a 
spacious 4-bedroom residence in Mississauga, which has served as the family residence for some 
time. Mr. Jaffer, who testified on behalf of the applicants, indicated that the rigours of running a 
specialty restaurant requires long hours, 6 or 7 days a week and the apartment atop the restaurant 
would provide a haven for him and his wife as well as for the couple's two younger children who 
are often around. Sleeping, when they have worked late into the night or into the wee hours of the 
morning, would become a realistic alternative to driving home to Mississauga. Mr. Jaffer 
confirmed in his evidence as well that there is a fenced in area adjacent to the restaurant building 
as well as a finished basement. Apart from the applicants, there are four employees serving at the 
restaurant. 


The tenant, a 63-year-old widow shares the apartment with her son, Ravinden Kuman Sachdev, a 
refugee (or refugee claimant) who only recently was allowed to work because of the change in the 
Federal Government policy affecting the right of refugee claimants to work. As it appears from Mr. 
Sachdev's affidavit and his oral testimony, the tenant is a diabetic who suffers from angina. She 
speaks no English and depends for much of her social existence on the East Indian community 
which has a commanding presence in the area in which she now lives. Mr. Sachdev testified 
further that the family's net income is about $850 per month, and apart from the trauma of a 
possible uprooting of his mother from the ethnic community in which she has established roots, it 
would be virtually impossible to find any comparable accommodation for what is, admittedly, a 
modest monthly rent of about $277 per month. 


Central to, though not decisive of this application, 1s the bona fides of the landlords. Shortly after 
the present applicants acquired possession of the demised premises, they initiated proceedings to 
terminate the tenancy, indeed the present application was the fourth in a series, all similarly based. 
I draw no inference from that however, because it appears from the evidence that any failure to 
proceed on earlier applications may reasonably be attributed to the legal representations the 
applicants had at the time. Most significantly however, the applicants have been consistent in the 
rationale for each application. In all the circumstances, therefore, I accept as being established the 
landlords' bona fide. 


In arriving at that conclusion I am mindful of the fact that courts have directed their minds to the 
question of whether or not a landlord must establish that he/she reasonably requires possession... 


Matthew Co. Ct. J. concluded in Re Higgins and Mathot (1983), 45 O.R. (2d) 377 (Co. Ct.) that 


"required", merely means bona fide wanted and genuinely intended to be occupied by one of the 
class of persons mentioned in the sections.... I ... accept the interpretation in Re Higgins and 
Mathot, which appears to me to be more explicitly in accord with the plain meaning of the 
language of ss. 105 and 110. 


[Hoilett J then asked whether the tenant should nonetheless be granted relief from eviction under 
what is now section 83. We will discuss s. 83 later in this chapter; for now note that it is the 
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equivalent of the relief from forfeiture section in the Commercial Tenancies Act, though worded 
somewhat differently. | 


It is appropriate in the circumstances to examine where the balance of equities lies. It 1s clear on 
the evidence that while a regaining of possession of the demised premises may furnish the 
landlords with a convenience, there is no suggestion that it is to become their family home. Indeed 
such a claim would ring hollow given the modest and cramped accommodation that the apartment 
above the restaurant would provide compared to the landlords' spacious Mississauga home. The 
landlords have indicated an intention to effect certain changes to the building at 1435A Gerrard St. 
E., not directly affecting the demised premises. Given the auxiliary role that is intended for the 
demised premises there is no indication that the basement could not be refurbished to meet the 
same ends. There is no evidence that the landlords have made any attempts to have vacated one of 
the units in the 3-unit apartment building they have on Pape Ave., a short distance away. Nor is 
there any evidence as to the circumstances of the tenants there. 


The circumstances of the tenant-respondent are patently in contrast to those of the landlords. She is 
a widow of modest means who enjoys less than perfect health. She has made a social and 
psychological home where she now lives in an ethnic community of which she forms a part. Her 
lack of facility in the English language greatly restricts the ease with which she could be integrated 
into a new community. Realistically speaking, were she forced to relocate, her already limited 
options would even be more limited. The landlords, on the other hand, are in much better material 
circumstances and have more options available to them. They purchased the building fixed with 
the knowledge that there was a tenancy agreement of some long-standing in place. 


The point was made in Lifshitz v. Forest Square Apartments Ltd. (1982), 36 O.R. (2d) 175, 134 
D.L.R. (3d) 144 (Div. Ct.) that one of the paramount policies of the Landlord and Tenant Act ... 
was to guarantee some security of tenure to tenants. Absent persuasive reasons the courts ought, in 
my view, to give effect to that policy; the more so when the equities of case weigh 1n its favour. 
After anxious consideration of the circumstances of this case and the applicable principles, I am of 
the view that it would not be unfair to refuse the application. Accordingly, I shall exercise the 
discretion available to me under [s. 83] ... and dismiss the application herein. 


Similar to Jaffer is Chin v. Dejager (1988), 29 O.A.C. 372 (Div. Ct.) where the landlord wanted a 
second residence in order to spend as much time as possible with her daughter who had just 
undergone radical cancer surgery and who needed special care. As in Jaffer there was no 
suggestion that the landlord was intending to use the premises as her primary home, nor was there 
any doubt that she would actually occupy the premises. The application was granted. 


Jaffer states that all that matters is the landlord’s bona fides. The same point was made in a 
different factual context in Sa/ter v. Beljinac [2001] O.J. No. 2792 (Div. Ct.), where the tenant 
tried to resist eviction on the ground that the landlord chose his apartment for economic reasons. 
Beljinac had lived in the second floor apartment of a house for 24 years with Salter, the landlord, 
living on the main floor. Salter applied for termination because he wanted his son, who was living 
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in the basement apartment, to be able to move into the second floor apartment. The latter was 
larger than the basement, and Salter’s son had a spouse and small child. Salter also owned a small 
apartment building nearby, where the apartments were the same size as the second floor apartment 
occupied by Beljinac. Beljanic resisted the application, arguing that it was partly motivated by 
economic considerations. Beljanic was paying $668 a month, and the apartment in the adjacent 
building was going for $1,400 a month. The landlord would therefore lose much less by evicting 
Beljanic and giving his son free accommodation than by evicting one of the other tenants and 
giving that apartment to his son. There was no question that Salter’s choice of which tenant to 
evict was economically motivated, and he did not deny it. Both the Tribunal and the Divisional 
Court rejected the tenant’s argument that this mattered, the latter holding that all that needed to be 
proved was the genuineness of the landlord’s intention to move a family member into the particular 
apartment. That is, “the fact that the landlord might choose the particular unit to occupy for 
economic reasons does not result in failing to meet the [s. 48] standards”. 


There are cases in which an application has been refused for bad faith. Jack Fleming, Ontario 
Landlord and Tenant Law Practice (Lexis Nexis, 2018), pp. 216-218 and 391-392 provides some 
examples. In one case a landlord applied to evict a blind tenant who had been in the apartment for 
25 years and paid a very low rent. The reason given was that he wanted to provide an apartment for 
his daughter so that she could save time getting to work. The application was dismissed principally 
on the ground that a number of other apartments in the same building had become vacant in the 
recent past, and thus it seemed likely that the application was more about getting nd of the tenant 
than providing a space for the daughter. 


In the years immediately following the abolition of rent controls for new tenants in Ontario the 
personal occupation section was not infrequently used by landlords to get out long-standing tenants 
and let the apartment at a much higher rent. One adjudicator stated in Narine v. Lewis, a 2003 
rental housing tribunal case cited in Fleming, Ontario Landlord and Tenant Law Practice , p. 215, 
that in his experience landlords had abused s. 48 with “disturbing frequency.” This problem does 
reveal what is perhaps a flaw in the legislation - the administrative tribunal has no mechanism for 
checking to see 1f indeed a family member moves in. “Enforcement” is up to the displaced tenant 
to “police” what happens afterwards. There has been a fair amount of press coverage in the past 
couple of years that incidences of abuse of this provision have again risen sharply because demand 
for rental accommodation has increased. 


The Residential Tenancies Act seeks to provide some remedies for tenants who are the victims of 
landlord bad faith under both the personal occupation and demolition, conversion, renovation 
sections. They are contained in sections 55.1 and 57. But note that it is the displaced tenant who 
must apply to the Board for an order that the landlord has acted in bad faith, and even if successful 
the range of remedies the tenant can obtain does not include reinstatement, as that would mean 
displacing another tenant. Thus the real problem, the loss of a home, cannot be compensated. 
Arguably a more effective remedy than those listed in the Act would be an order that on a finding 
of bad faith the landlord not be able to charge more rent to a new tenant than he or she could have 
charged the displaced person. Section 57 (3) (1) does something similar, by making it possible for 
the Board to order compensation to the displaced tenant based on the increased rent that displaced 
tenant has to pay for a year. Some argue that this does no more than limit what the landlord can 
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gain by his or her bad faith; 1t does not eliminate the profit from wrong doing. 


One might argue that the relief from eviction provision, s. 83, ought to be considered inapplicable 
to s. 48 applications for termination. The policy of the Act 1s to protect tenants from landlords, not 
to require property owners to continue to be landlords. One aspect of the landlord’s rights as a 
property owner 1s the right to let a family member live there whenever he or she wishes. However, 
as Jaffer shows, there are cases in which relief from eviction has been given and, as in Jaffer, the 
courts (before 1996) and the administrative boards (thereafter) have tended to contrast the very 
different circumstances of the parties. Fleming, Ontario Landlord and Tenant Law Practice, pp. 
391-392 provides some case abstracts. In three of these cases the tenants had been there a long 
time - 16, 18 and 27 years - and in two of those the landlord owned other apartments which the 
adjudicator thought could be used for the personal occupation. In two of these cases the tenants 
had also spent a fair bit of money in improvements. One of the cases appears to contradict some of 
what has been said immediately above. The tribunal cited evidence that the landlord had chosen 
the particular unit because of bad relations with that tenant and the fact that the rent was low. 
These factors mattered, along with the fact that, as in Jaffer, the tenant was 1n poor health and poor 
financial circumstances. This nonetheless seems to contradict Salter. Perhaps the most unusual 
case 1s one in which the application was actually found to have been made in bad faith, but the 
tribunal member went on to say that even if it had been legitimate he would have granted relief 
because it was unreasonable for the landlord’s single son to occupy a four bedroom house. Nothing 
is noted in the abstract about the tenant’s circumstances, and while the “unreasonableness” of the 
idea that one young man should occupy alone a house might well go to whether the application 
was genuine, 1s it right that it should go to relief 1f the application was found to be genuine? 
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TERMINATION OF TENANCIES: TENANT FAULTS 


There are a number of causes for eviction which involve fault on the tenant’s behalf. Although I 
have distinguished these from those above, based on landlords’ rights, the causes discussed in this 
section also involve landlords’ rights. That is, it is not so much the fact that a tenant has done 
something “wrong,” but that the tenant fault affects the landlord’s economic interest or the 
integrity of the reversion. Tenant faults can affect the former directly (for example non-payment of 
rent) or indirectly (for example interference with the reasonable enjoyment of other tenants). 
Tenant faults can also affect the reversion in a physical sense (see the undue damage provision) or 
reputationally (such as through commission of an illegal act). 


With one exception eviction for the causes discussed in this section can happen before the end of 
the term of the tenancy, unlike the causes discussed in the previous section. Notice periods for 
some causes, especially for illegal acts and impairing the safety of others, are quite short. 


I will discuss (most of) these causes in the order in which they appear in the Act. There is not time 
nor space to discuss them in any great detail, especially as the only way to get a sense of how they 
are applied is to read a great many short administrative tribunal decisions which turn on the facts. 
Although some cases go to the Divisional Court there are very few reported cases. 


Persistent Late Payment of Rent. Section 58 (1) | - persistent late payment of rent - can lead to 
eviction at the end of the term, the only “tenant fault” cause that does so. It can be invoked even if 
the tenant does not transgress s. 59, the non-payment section discussed below. However, it does 
take a long and consistent pattern of lateness. In Senkow et al v. Manufacturers Life Property 
Corporation (1990), 13 R.P.R. (2d) 243 (Ont. Div. Ct.), for example, the tenants were late with 25 
of 29 rental payments, and this kind of consistent tardiness is usually what is required to invoke 
this cause for termination. As we will shortly see with reference to section 59, generally the Act 
takes the view that it does not matter if the landlord gets rent late, only that it is received sometime. 
Hence the tenant’s interest in the home generally takes precedence over the landlord’s 
convenience, given that ultimately the landlord will have its economic interest protected by 
payment, albeit late payment. But s. 58 also clearly stands for the proposition that at some point 
the inconvenience to the landlord does override security of tenure. 


Non-payment of Rent. Not surprisingly non-payment of rent is the most common cause for 
termination. Section 59 (1), gives the landlord the right to terminate the tenancy with 14 days 
notice. Note that section 59 (2), states that if the tenant pays before the notice period expires the 
notice to terminate is automatically void. Hence, in effect, the tenant has 14 days to pay. Similarly 
to commercial tenancies, the idea here 1s that the tenant’s investment in the premises, in this case a 
home, overrides the landlord’s interest in getting the rent on time. Since the landlord’s interest in 
rent is an economic one, it is secondary to the tenant’s security, so long as payment is ultimately 
forthcoming. 


There are many other ways for the tenant to avoid termination even after the 14-day period has 
expired. One is in s. 59 (3), which voids the notice if the tenant pays before the landlord applies 
to the Board for an order terminating the tenancy. Per s. 74 (1), a landlord cannot make that 
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application “before the day following the termination date specified in the notice.” 


Section 74 (2), provides another point along the path to eviction for the tenant to avoid eviction - 
paying before the Board issues an eviction order, that is, between when the landlord applies to the 
Board and when the hearing is held. At this stage the tenant must also pay the landlord’s 
application fee. 


A further chance to make good is in s. 74 (3) and (4), which voids an eviction order if rent owed 
(and now costs as well) is paid before the eviction notice becomes effective. 


The purpose of these provisions is obviously to give the tenant as much time as possible to pay and 
avoid eviction. Even if a tenant is unable to pay at any of these stages, he or she may still apply for 
relief from eviction, a matter discussed in a later section. 


Iilegality. Section 61 is the illegality section. It contains an important change from both of the 
previous Acts. It states that a tenant can be evicted if either the tenant or another occupant of the 
rental unit commits an illegal act. Prior to 2006 it was only possible to evict a tenant for the actions 
of another occupant if one could also establish that the tenant had permitted the illegal act. Under 
the current legislation the landlord need only show that the tenant “permitted” the illegal act if it 
was actually done by some third party, not an occupant. Some occupant cases involve room-mates, 
but most involve adult children. 


Note that, per s. 75, it is not necessary for the tenant or occupant to have been convicted criminally 
of an illegal act to invoke this section. Indeed they need not even have been charged, although as a 
practical matter a charge is a good source of evidence for the landlord. In Toronto Community 
Housing Corp vy. Norton [2006] O.J. No. 2711 (Div. Ct.) an illegal act was found to have been 
committed even though the criminal charge was withdrawn. In addition, the landlord need not 
prove the illegality on the beyond a reasonable doubt standard. This is a general common law rule 
- where a finding of criminal activity is needed to trigger a civil consequence, only the civil 
standard is required on the threshold question of the criminal act. It has not always been the case. 
Until 2008 courts applied a variety of standards in between reasonable doubt and balance of 
probabilities where criminal conduct was an issue in a civil proceeding. This included eviction for 
illegal act cases: see in particular Bogey Construction Ltd v. Boileau [2002] O.J. No 1575 (Div. 
Ct.). However, the Supreme Court overruled all such decisions in F'H. v. MacDougall, [2008] 
S.C.J. No. 54. It stated: “I think it is time to say, once and for all in Canada, that there is only one 
civil standard of proof at common law and that 1s proof on a balance of probabilities. Of course, 
context is all important and a judge should not be unmindful, where appropriate, of inherent 
probabilities or improbabilities or the seriousness of the allegations or consequences. However, 
these considerations do not change the standard of proof.” This is not to say that the legislature 
cannot choose to impose a higher standard. The Ontario Police Services Act, for example, requires 
misconduct to be proved against a police officer on “clear and convincing evidence.” 


The courts have put an additional gloss on the meaning of “illegal act” in this section. The act need 
not be a Criminal Code offence, it can be any contravention of a statute, including the Residential 
Tenancies Act. However, the offence must be a serious rather than a trivial or technical one, and, 


426 

most importantly, it must have the potential to affect the character of the premises or disturb the 
reasonable enjoyment of the premises by the landlord or other tenants: see Samuel Property 
Management Ltd. v. Nicholson [2002] O.J. No 3571 (C.A.), confirming a number of prior 
decisions of the Divisional Court. This illustrates a point made at the beginning of this section - a 
tenant is not to be evicted because he or she does something wrong, but only if the transgression 
has some relevance to the landlord, either harming the landlord’s reputation or his or her economic 
interests. 


Many of the cases on what is now s. 61 involve drugs, and in those cases the courts usually 
terminate tenancies as a result, especially if trafficking is involved. Indeed note the different notice 
periods for production/trafficking in drugs offences than for all other offences. 


Because illegal acts are considered more serious than non-payment of rent or causing damage or 
interfering with the enjoyment of other tenants (below), there is no “make good” provision as there 
is for sections 59, 62 and 64. Moreover, per s. 71, a landlord can apply to the Board for eviction 
immediately on issuance of the notice to the tenant; he or she need not wait until after the notice 
period expires, as 1s the case with s. 59. 


Undue Damage. Section 62 1s straightforward - a tenant can be evicted if the tenant, or another 
occupant of the rental unit, or a person whom the tenant permits to be in the unit, causes undue 
damage. Note that as with non-payment of rent there is a “make good” provision which voids the 
application if it is complied with. A landlord cannot apply to the Board for an eviction order during 
the 7-day remedy period, but may do so immediately afterwards: see ss. 70 and 71. 


Interference with Reasonable Enjoyment of Other Tenants or the Landlord. Section 64 allows 
eviction for “substantial” interference with the reasonable enjoyment of the premises by other 
tenants or by the landlord. As with s. 62, there is a requirement that the notice of termination 
specify the problem and give the tenant seven days to “make good”, in which the case the notice 
becomes void. As with the undue damage cause, a landlord cannot apply to the Board for an 
eviction order during the 7-day remedy period, but may do so immediately afterwards: see ss. 70 
and 71. 


Section 64, and section 66 below, must be read in conjunction with s. 76, which, given the 
prohibition on “no-pet” clauses, defines what role an animal can play in a termination application. 


It is difficult to be precise about what kinds of conduct represent a sufficient interference to invoke 
the section. Aggressive and /or noisy behaviour is often the problem, and there are many cases in 
which the finding has been that one has to put up with a certain amount of noise and disturbance in 
an apartment building, especially one containing lots of children. Indeed in one instance a tenant’s 
Over-sensitivity to noise, which resulted in frequent complaints, was held to be itself behaviour 
which interfered with other tenants! Other causes for complaint have included a failure to clean 
and smoking. 
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Section 64 really deals with problems between tenants, and that observation leads to two other 
ones. Firstly, it actually gives tenants a remedy against their tenant neighbours that non-tenants do 
not have against their neighbours. Non-tenants must use whatever other legal resources, if any, are 
open to them. The point is made by Laing v. Brushette [1996] O.J. No. 2732 (Gen. Div), in which 
the landlord, the owner of a condominium unit, sought to evict a tenant who disturbed the other 
residents of the building. But those other residents were owner-occupiers, not tenants, and the 
section, which refers to tenants and not neighbours, was not available to the landlord as a result. 


Second, and also using the Laing example to make the general point about tenant fault made at the 
beginning of this section, s. 64 does not give a landlord the right to evict because a tenant behaves 
badly. It only gives him or her the right to do so only if that behaviour affects other tenants and by 
doing so affects the landlord’s economic interests. 


In recent years the Human Rights Code, particularly the prohibition of discrimination against those 
with mental disabilities, has had an impact on the use of s. 64, although usually in the context of 
whether relief from eviction should be granted: see the Walmer Developments case below. 


Obviously the same kinds of problems that can invoke the operation of s. 64 can occur in other 
“neighbour” contexts, with the closest example being condominium buildings. The equivalent to 
eviction in such buildings is a forced sale, and this was ordered in one very unusual case, The 
Owners Strata Plan LMS 2768 v. Jordison and Jordison, 2013 BCCA 484. The condominium by- 
laws included a provision that “A resident or visitor must not use a strata lot, the common property 
or common assets in a way that, ... (c) unreasonably interferes with the rights of other persons to 
use and enjoy the common property, common assets or another strata lot.” For years other residents 
complained of the Jordisons’ “obscene language and gestures, ... interference with the activities of 
others, ... spitting at other residents, [and] unacceptable loud and unnecessary noise.” They also 
ignored court orders to cease and desist. The governing legislation, the Strata Property Act, S.B.C. 
1998, c. 43, s. 173, gave the courts powers to (a) order an owner, tenant or other person to perform 
a duty he or she is required to perform under this Act, the bylaws or the rules; (b) order an owner, 
tenant or other person to stop contravening this Act, the regulations, the bylaws or the rules; (c) 
make any other orders it considers necessary to give effect to an order under paragraph (a) or (b). 


The British Columbia Court of Appeal held that (c) included the power to order the Jordisons to 
sell their unit. The Jordisons argued that such an order was an abrogation of their right to property 
and could only be made if the legislation expressly authorised it. The BCCA agreed that its order 
did take away property rights, but based their order on two factors. First, enforcement of the non- 
interference provision would be “stymied” if only lesser measures (fines, injunctions) could be 
employed but were, as in this case, ignored. Second, this was a case involving competing property 
rights: “The scheme of the Strata Property Act includes the property rights of other owners of the 
Strata.... The ... private property interest [of the Jordisons] ... must yield to the rights and duties of 
the collective.... The old adage “a man’s home 1s his castle” is subordinated by the exigencies of 
modern living in a condominium setting.” 


Impairment of the Safety of any person. Section 66 allows eviction for an act or omission done in 
the residential complex which “seriously impairs” or “has seriously impaired” the safety of “any 
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person.” Note that there is no make good provision in s. 66, a relatively short notice period (10 
days), and the act complained of does not have to impair the safety of another tenant or the 
landlord, but of “any person.” 


Acts found to have impaired safety include threatening behaviour (especially wielding a weapon), 
disconnecting smoke alarms, and starting fires. In one case the fact that other tenants subjectively 
felt intimidated by a tenant was held to be insufficient grounds; there must be objective evidence of 
actions/behaviour. 


Picking up on the previous mention of eviction and the Human Rights Code, in Peel Living v. Gill 
[2005] O.R.H.T.D. No. 6, a tenant who believed that voices in his head were telling him to burn 
down his apartment and kill himself by jumping from the balcony was evicted. The landlord had 
contacted the tenant’s family, the Canadian Mental Health Association, and other agencies, but the 
tenant refused all help, declaring himself not to be mentally ill. The tribunal held that the duty to 
accommodate had been satisfied in this case. See also the following case. 


Walmer Developments v. Wolch (2003), 67 O.R. (3d) 246 (Div. Ct). The judgment of the Court 


was delivered by Lane J.:— This is an appeal from the order of the Ontario Rental Housing 
Tribunal (ORHT) dated October 18, 2002, terminating the residential tenancy of the appellant. The 
tenant has schizophrenia. She has lived alone in these premises since 1998, but has relatives who 
look out for her on a regular basis. She is a good tenant when she takes her medication. 


On January 2, 2002, the landlord gave the tenant a Notice to Terminate a Tenancy Early, ... 
complaining that she had been screaming loudly on many occasions over a period of months, 
thereby interfering with the enjoyment of the other tenants on her floor.... The evidence of Patricia 
Whitehead was that the screaming started before [January 2002] ... and never seemed to really 
stop. On February 18, 2002, the landlord issued a second notice complaining of a series of events, 
some predating the first, but most since January 2. These events included screaming, throwing 
garbage loose in the halls, shouting profanity in the elevator and putting her property, such as her 
TV, out in the hall. 


The second [notice] ... came to the attention of the tenant's relatives and, at their instigation, she 
was hospitalized on February 20, 2002. She was still in the hospital at the time of the hearing. The 
tenant did not vacate the premises ...., [and] the landlord applied to the ORHT for a date for a 
hearing in order to evict her. After two adjournments, the landlord's complaints came before the 
ORHT on September 12, 2002.... [T]he grounds on which the Member terminated the tenancy 
included those referred to in the second notice .... The reasons are sparse and do not refer to the 
Ontario Human Rights Code although we are informed that it was argued. Although he mentions 
her "health problem", the Member apparently did not direct his mind to the implications of the fact 
that the tenant was a person with a disability... 


The Human Rights Code ... provides, in section 2(1), that every person has the night to equal 
treatment with respect to the occupation of accommodation without discrimination because of, 


re 


inter alia, “disability,”, which is defined by section 10(1) to include a mental disorder. Section 
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17(1) enacts that a right of a person under the Act is not infringed for the reason only that the 
person is incapable of performing or fulfilling the essential duties or requirements attending the 
exercise of the right by reason of disability. Section 17(2) declares that the Commission, the 
Tribunal or a court shall not find a person incapable of such performance unless the needs of that 
person cannot be accommodated without undue hardship on the person supplying the service. The 
appellant submits that this legislation casts upon the ORHT the duty of considering whether a 
landlord can accommodate a person suffering from a disability without undue hardship when it 
considers its discretion under section 84(1) of the TPA, to "refuse to grant the [eviction order] 
unless satisfied, having regard to all the circumstances, that it would be unfair to refuse.” .... [T]he 
Code is the law of Ontario and its provisions must inform any Ontario decision maker in its 
deliberations. Therefore, the appellant submits that the ORHT ought to refuse to grant the order to 
evict the tenant where a reasonable accommodation to her needs can be made without undue 
hardship to the landlord. Such a reasonable accommodation to the tenant's needs might be an 
arrangement whereby the landlord informs the tenant's relatives at the first sign of trouble, so that 
they can intervene to get her back on her medication. 


In response, counsel for the landlord submitted that there was no such duty, and referred to some 
ORHT decisions that had considered the problem. Further, he submitted that this tenant needed a 
sheltered, supervised environment and it was no part of the landlord's obligation to provide it. He 
did, however, concede that, 1f accommodation by the landlord was required, the tenant's proposal 
was reasonable... 


[T]he discretion granted to the ORHT in section 84(1) of the TPA cannot extend to permitting an 
eviction that would contravene the Code. In at least two cases, the ORHT itself has acknowledged 
the primacy of the Code. In Longo Properties Limited vy. Patricia Clarke, [2002] TSL-35686-SA, 
Member Beckett refused to evict a tenant for making unnecessary noise’ which the evidence 
showed was involuntary and caused by the tenant's mental illness.... Similarly, in Ottawa Housing 
Corporation and Mongeon, [2002] O.R.H.T.D. No. 36, the Member noted at paragraph 14: “the 
Human Rights Code 1s an important expression of the public's values and it is reasonable to 
question the fairness of a legal outcome that appears to violate rights guaranteed by the Code. 
Therefore, in applications for eviction, the Tribunal should consider whether a person might be 
accommodated within the meaning of subsection 11(2) of the Human Rights Code.” 


.... The purposes of the Ontario Code are ... the elimination of discriminatory practices, in, amongst 
others, the area of housing accommodation. By its own terms, and those of the TPA, the Code 
governs to prevent the exercise of the discretion granted to the ORHT except in accordance with 
the Code. Section 17 of the Code provides: 17(1) A right of a person under this Act is not 
infringed for the reason only that the person is incapable of performing or fulfilling the essential 
duties or requirements attending the exercise of the nght because of disability. 


It was submitted that the tenant could not, because of her disability, act as is reasonably required of 
a tenant, so as not to disturb her neighbours. On the evidence before us, however, that is only true 
when she goes off her medication, which she apparently does on occasion. This would seem to be 
an example of a case where a reasonable accommodation of the kind proposed by counsel for the 
tenant would be appropriate. 
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It was submitted that the ORHT was not empowered to require an accommodation because section 
17(2) of the Code provides that: “The Commission, the board of inquiry or a court shall not find a 
person incapable unless it is satisfied that the needs of the person cannot be accommodated without 
undue hardship on the person responsible for accommodating those needs, considering the cost, 
outside sources of funding, if any, and health and safety requirements, if any.” 


The ORHT is not the Commission or a board of inquiry under the Code, nor is it a court. 
Therefore, counsel submitted that this section did not apply. In our view, such an interpretation 
does not comply with the direction ... to read the words in their full context and to best achieve the 
purpose of the Act. The court is also bound to reject an interpretation that would lead to an absurd 
result. The purpose of the Code 1s to stamp out discriminatory behaviour, including such behaviour 
in rental accommodation. The limitation on the nights of a disabled person in section 17 must be 
read narrowly, as befits the purpose of the Act, and the requirement for accommodation to the 
needs of the person is a keystone of the Code. The clear intent of the legislature, as shown in 
section 47(2) of the Code and section 2 of the TPA, is to require landlords to comply with the 
Code. Prior to the enactment of the TPA, landlord and tenant disputes in Ontario were dealt with 
by the courts, which would have had to comply with the limitation in section 17(2). It seems 
absurd to suggest that the legislature intended to exclude the ORHT from this subsection when it 
did not expressly say so in the TPA, but rather, by section 2, confirmed the primacy of the Code. 
Bearing these factors in mind, we find that the intention of the legislature was to require the ORHT 
to consider the Code in all of its decisions, just as the courts must. The legislature has simply 
overlooked the amendment to section 17(2) which would clarify the situation created by the 
establishment of the ORHT to assume the former jurisdiction of this court. 


For these reasons, we are of the view that the ORHT 1s bound by the legislation to comply with 
section 17 in full in its decision-making and in particular when exercising its discretion under 
section 84 as to whether it would be unfair to the landlord not to evict a person suffering from a 
disability. The ORHT must consider whether any disruption in the enjoyment of other tenants may 
be sufficiently alleviated by a reasonable accommodation of the disabled tenant without undue 
hardship to the landlord..... 


In the present case, the tenant's behavior 1s acceptable so long as she 1s on her medication and the 
accommodation proposed by the tenant's relatives is a reasonable one..... We therefore allow the 
appeal, set aside the orders of the ORHT and dismiss the landlord's application upon terms as 
follows: 


1. The tenant or her family shall forthwith provide the landlord with the telephone numbers of her 
brother and her mother and shall keep such information current. 

2. Upon the occurrence of any conduct on the part of the tenant which the landlord considers 1s 
disturbing, or may escalate to the point of disturbing, the reasonable enjoyment of other tenants, 
the landlord shall forthwith notify the brother and mother of the tenant so that they may intervene. 
3. If the problem is not rectified promptly, the landlord may proceed under the TPA as it may be 
advised. 
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In another case, Vanwyngaarden v. Cummings (January 2006, ORHT), the landlord tried to evict a 
tenant with Tourette’s Syndrome, the symptoms of which it was agreed caused a considerable 
interference with other tenants. The tribunal found that accommodation to the point of “undue 
hardship” was “a high standard” which the landlord had not met. He had removed all interior doors 
from the apartment, including cupboard doors, and installed foam and mats on the walls. But he 
had not obtained expert advice (acoustic engineers) or actively investigated alternative approaches 
(seeing what could be done to other apartments affected by the noise). The landlord’s claim that 
the cost of accommodation was too high was rejected because he had not supplied objective 
evidence. 


Se 
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RELIEF FROM EVICTION 


The relief from eviction section, similar to relief from forfeiture in commercial tenancies, is s. 83. 
It permits the Board not to evict despite the fact that the landlord has fully made its case. S. 83 (2) 
makes consideration of relief mandatory; this section was introduced in response to the fact that 
some tribunal adjudicators seemed to believe that relief should be given only in exceptional cases. 
It codifies Toronto Community Housing Corp v. Greaves [2005] O.J. No. 1518 (Div Ct) in which 
the Divisional Court held that a failure by a tribunal adjudicator to even consider whether it was 
applicable to grant relief constituted a legal error. 


There are a number of court decisions to the same effect as Carnwarth J’s statement in Britannia 
Glen Co-operative Homes v. Singh, 1996, Ont. G.D., that “eviction should be ordered as a last 
resort... Short of losing one’s liberty, the loss of one’s home is as serious a matter as can be 
imagined.” 


As with commercial tenancies, relief decisions seek to balance the tenant’s interests with those of 
the landlord. The harm to the landlord’s economic and/or reputational interests is considered 
against the seriousness of the conduct and the tenant’s circumstances, especially tenants in rent- 
geared-to-income housing. Relief is usually given in non-payment of rent cases, with of course 
repayment terms imposed. It is rarely given in drug trafficking cases. When it is given it is 
invariably given with conditions. For example, in a number of drug trafficking cases where the 
perpetrator was the adult child of the tenant and an occupant of the rental unit, the condition was 
that the child move out. 


A not untypical relief case is Re Metropolitan Toronto Housing Authority and Pennant (1991), 81 
D.L.R. (4th) 404 (Ont. G.D.). Karen Pennant's apartment was searched by police and a loaded, 
restricted and stolen firearm discovered. In considering the application for a termination of the 
tenancy Corbett J. accepted Pennant's argument that the search warrant was invalid, but refused to 
exclude the evidence from the proceedings. He then found as a fact, on the civil standard, that 
Pennant had "permitted the unlawful act of possession of a prohibited weapon". However, he 
refused to grant the application for termination, stating at p. 412: "The tenant resides at the 
premises with her four-year-old son. She has no criminal record and there has been no previous 
difficulties with this tenant during her two-year tenancy. In these circumstances and since the 
overall case for the landlord was not compelling, I will not grant the wnt of possession. For these 
reasons, the application will be dismissed upon condition that no hand-guns or firearms be 
permitted in, on, or at the subject premises at any time." 


As the Jaffer case discussed above indicates, relief from eviction is available when the eviction 1s 
based on personal occupation. Similarly to Jaffer, in Horst v. Beingessner, 2002 Carswell Ont 5019 
(ORHT), the tribunal granted relief for a tenant of 18 years standing although it accepted that the 
landlord was in good faith in wanting her father to move into the unit. The adjudicator held that the 
unit was not ‘required’ for personal occupation because other units in the building were available. 
Does it make sense to say, on the one hand, that s. 48 has no “reasonableness” requirement, and 
then say that s. 83 can be invoked because the landlord had other options? 
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PROBLEM 


How would you advise Landlord? Alison Abercrombie 1s a single mother and the tenant of an 
apartment in Swansea Mansions, an apartment building in Toronto owned by Landlord. She has 
been a model tenant for over ten years, and pays what is by market standards a fairly low rent, 
which is important to her because she works as a nurse’s aide in a local hospital and has a low 
income. 


Alison’s 21 year-old son Bennie lives with her. Bennie has unfortunately fallen in a with a “bad 
crowd,” who engage in various forms of criminal activity. They import guns illegally across the 
border, and sell the guns and cocaine on the street. Bennie does not take any part in these activities, 
but he enjoys the thrill of hanging around with the people who do. 


Because they are known to the police and subject to police searches of their apartments, Bennie’s 
friends don’t keep the guns and cocaine at their own homes. Instead they give the goods to Bennie 
who keeps them until his friends have buyers. Bennie’s friends never come into Alison’s apartment 
or into the building; they give the stuff to Bennie when they meet elsewhere, and when they want it 
back Bennie takes 1t from his room and meets up with them to hand it over. Bennie never takes and 
stores any ammunition for the guns; he 1s afraid of loaded guns. 


In return for helping out his friends, Bennie gets “tips” from them, which 1s his only income as he 
is unemployed. From time to time he gives his mother money to help out with the rent. Alison did 
not know about any of Bennie’s activities, although she did know he smoked marijuana. She was a 
bit puzzled at the fact that although he was not working he occasionally had money, and suspected 
he was doing something he should not have been doing, especially as she knew that he had “bad” 
friends and at one time used to warn him about them. But she also thought it was more or less 
impossible to control a 21-year old, and was confident that if he was doing something wrong it was 
being done outside the apartment. Also, she was glad when he gave her money towards the rent, as 
it made her life a bit easier. 


A month ago the police, who had been watching Bennie’s friends and noticed that a duffel bag was 
often swapped over when he met with them, obtained and executed a search warrant for Alison’s 
apartment. In Bennie’s room they found 10 handguns, a substantial quantity of cocaine, and a 
small amount of marijuana. Bennie has been charged with possession of illegal firearms, 
possession of cocaine for the purpose of trafficking, and possession of marijuana. His case has 
not yet come to trial, and he 1s free on bail. 


Landlord has recently found out about all this, and wants to evict Alison Abercrombie. 
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THE RESIDENTIAL TENANCIES ACT — SELECTED SECTIONS 


Introduction 


1 - The purposes of this Act are to provide protection for residential tenants from unlawful rent 
increases and unlawful evictions, to establish a framework for the regulation of residential rents, to 
balance the rights and responsibilities of residential landlords and tenants and to provide for the 
adjudication of disputes and for other processes to informally resolve disputes. 


Part I: Application and Definitions 


2 (1) - In this Act..... 


“landlord” includes, 

(a) the owner of a rental unit or any other person who permits occupancy of a rental unit, other 
than a tenant who occupies a rental unit in a residential complex and who permits another person 
to also occupy the unit or any part of the unit, 

(b) the heirs, assigns, personal representatives and successors in title of a person referred to in 
clause (a), and 

(c) a person, other than a tenant occupying a rental unit in a residential complex, who is entitled to 
possession of the residential complex and who attempts to enforce any of the rights of a landlord 
under a tenancy agreement or this Act, including the right to collect rent; ... 


“rent” includes the amount of any consideration paid or given or required to be paid or given by or 
on behalf of a tenant to a landlord or the landlord’s agent for the right to occupy a rental unit and 
for any services and facilities and any privilege, accommodation or thing that the landlord provides 
for the tenant in respect of the occupancy of the rental unit, whether or not a separate charge is 
made for services and facilities or for the privilege, accommodation or thing.,.... 


"rental unit means any living accommodation used or intended for use as rented residential 
premises, and "rental unit" includes, (a) a site for a mobile home or site on which there is a land 
lease home used or intended for use as rented residential premises, and (b) a room in a boarding 
house, rooming house or lodging house and a unit in a care home; 


"residential complex" means, (a) a building or related group of buildings in which one or more 
rental units are located, .... and includes all common areas and services and facilities available for 
the use of its residents; 


"residential unit" means any living accommodation used or intended for use as residential 
premises, and "residential unit" includes, (a) a site for a mobile home or on which there 1s a land 
lease home used or intended for use as a residential premises, and (b) a room in a boarding house, 
rooming house or lodging house and a unit in a care home; 


“services and facilities” includes, (a) furniture, appliances and furnishings, (b) parking and related 
facilities, (c) laundry facilities, (d) elevator facilities, (e) common recreational facilities, (f) 
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garbage facilities and related services, (g) cleaning and maintenance services, (h) storage facilities, 
(1) intercom systems, (j) cable television facilities, (k) heating facilities and services, (1) air- 
conditioning facilities, (m) utilities and related services, and (n) security services and facilities; 


‘‘spouse” means a person, (a) to whom the person 1s married, or (b) with whom the person 1s living 
in a conjugal relationship outside marriage, 1f the two persons, (1) have cohabited for at least one 
year, (ii) are together the parents of a child, or (111) have together entered into a cohabitation 
agreement under section 53 of the Family Law Act; 


"subtenant" means the person to whom a tenant gives the nght ... to occupy a rental unit; 


"tenancy agreement" means a written, oral or implied agreement between a tenant and a landlord 
for occupancy of a rental unit and includes a licence to occupy a rental unit; 


"tenant" includes a person who pays rent 1n return for the nght to occupy a rental unit and includes 
the tenant's heirs, assigns and personal representatives, but "tenant" does not include a person who 
has the right to occupy a rental unit by virtue of being, (a) a co-owner of the residential complex in 
which the rental unit is located, or (b) a shareholder of a corporation that owns the residential 
Complexes. 


“vital service” means hot or cold water, fuel, electricity, gas or, during the part of each year 
prescribed by the regulations, heat. 


2 (2) - For the purposes of this Act, a reference to subletting a rental unit refers to the situation in 
which, (a) the tenant vacates the rental unit; (b) the tenant gives one or more other persons the nght 
to occupy the rental unit for a term ending on a specified date before the end of the tenant's term or 
period; and (c) the tenant has the nght to resume occupancy of the rental unit after that specified 
date. 


3 (1) - This Act ... applies with respect to rental units in residential complexes, despite any other 
Act and despite any agreement or waiver to the contrary..... 
(4) If a provision of this Act conflicts with a provision of another Act, other than the Human Rights 


Code, the provision of this Act applies. 


4 - Subject to sub-section 12.1 and section 194 [the mediation section], a provision in a tenancy 
agreement that is inconsistent with this Act or the regulations is void. 
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5 - This Act does not apply with respect to, 


(a) living accommodation intended to be provided to the travelling or vacationing public or 
occupied for a seasonal or temporary period in a hotel, motel or motor hotel, resort, lodge, tourist 
camp, cottage or cabin establishment, inn, campground, trailer park, tourist home, bed and 
breakfast vacation establishment or vacation home; 


(b) living accommodation whose occupancy is conditional upon the occupant continuing to be 
employed on a farm, whether or not the accommodation 1s located on that farm; 


(c) living accommodation that is a member unit of a non-profit housing co-operative; except for 
Part V.1, and except for those provisions in other Parts that are needed to give effect to Part V.1. 


(d) living accommodation occupied by a person for penal or correctional purposes; 

(e) living accommodation that is subject to the Public Hospitals Act, the Private Hospitals Act, .... 
(f) short term living accommodation provided as emergency shelter; 

(g) living accommodation provided by an educational institution to 1ts students or staff where, 


(i) the living accommodation 1s provided primarily to persons under the age of majority, or all 
major questions related to the living accommodation are decided after consultation with a council 
or association representing the residents, and (11) the living accommodation does not have its own 
self-contained bathroom and kitchen facilities or is not intended for year-round occupancy by full- 
time students or staff and members of their households; 


(h) living accommodation located in a building or project used in whole or in part for non- 
residential purposes if the occupancy of the living accommodation is conditional upon the 
occupant continuing to be an employee of or perform services related to a business or enterprise 
carried out in the building or project; 


(i) living accommodation whose occupant or occupants are required to share a bathroom or kitchen 
facility with the owner, the owner's spouse, child or parent or the spouse's child or parent, and 
where the owner, spouse, child or parent lives in the building in which the living accommodation 1s 
located; 


(j) premises occupied for business or agricultural purposes with living accommodation attached if 
the occupancy for both purposes is under a single lease and the same person occupies the premises 
and the living accommodation; 


(k) living accommodation occupied by a person for the purpose of receiving rehabilitative or 
therapeutic services agreed upon by the person and the provider of the living accommodation, 
where, (i) the parties have agreed that, (A) the period of occupancy will be of a specified duration, 
or (B) the occupancy will terminate when the objectives of the services have been met or will not 
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be met, and (11) the living accommodation is intended to be provided for no more than a one-year 
pends ves 


(m) living accommodation in a residential complex in which the Crown in nght of Ontario has an 
interest if, (4) the living accommodation or residential complex was forfeited to the Crown in nght 
of Ontario under any Ontario statute or the Criminal Code (Canada), (11) possession of the living 
accommodation or residential complex has been or may be taken in the name of the Crown in nght 
of Ontario under the Escheats Act, 2015, or (ii) the living accommodation or residential complex 
is forfeited corporate property to which the Forfeited Corporate Property Act, 2015 applies; 


(n) any other prescribed class of accommodation. 


Part II - Tenancy Agreements 


(10) In selecting prospective tenants, landlords may use, in the manner prescribed in the 
regulations made under the Human Rights Code, income information, credit checks, credit 
references, rental history, guarantees, or other similar business practices as prescribed in those 
regulations. 


(11) (1) If a tenancy agreement is entered into, the landlord shall provide to the tenant information 
relating to the nights and responsibilities of landlords and tenants, the role of the Board and how to 
contact the Board. 


(2) The information shall be provided to the tenant on or before the date the tenancy begins in a 
form approved by the Board. 


12 (1) - Every written tenancy agreement entered into ... shall set out the legal name and address of 
the landlord to be used for the purpose of giving notices or other documents under this Act. 


(2) - If a tenancy agreement ... 1s in writing, the landlord shall give a copy of the agreement, signed 
by the landlord and the tenant, to the tenant within 21 days after the tenant signs it and gives it to 
the landlord. 


(3) - Ifa tenancy agreement ... 1s not in writing, the landlord shall, within 21 days after the tenancy 
begins, give to the tenant written notice of the legal name and address of the landlord to be used 
for giving notices and other documents under this Act. 


(4) - Until a landlord has complied with subsections (1) and (2) or subsection (3), as the case may 
be, (a) the tenant's obligation to pay rent 1s suspended; and (b) the landlord shall not require the 


tenant to pay rent. 


(5) - After the landlord has complied with subsections (1) and (2), or subsection (3), as the case 
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may be, the landlord may require the tenant to pay any rent withheld by the tenant under 
subsection (4). 


13 (1) The term or period of a tenancy begins on the day the tenant is entitled to occupy the rental 
unit under the tenancy agreement. 


(2) A tenancy agreement takes effect when the tenant is entitled to occupy the rental unit, whether 
or not the tenant actually occupies tt. 


14 - A provision in a tenancy agreement prohibiting the presence of animals in or about the 
residential complex is void. 


15 - A provision in a tenancy agreement providing that all or part of the remaining rent for a term 
or period of a tenancy or a specific sum becomes due upon a default of the tenant in paying rent 
due or in carrying out an obligation is void. 


16 - When a landlord or a tenant becomes liable to pay any amount as a result of a breach of a 
tenancy agreement, the person entitled to claim the amount has a duty to take reasonable steps to 
minimize the person's losses. 


17 - Except as otherwise provided in this Act, the common law rules respecting the effect of a 
serious, substantial or fundamental breach of a material covenant by one party to a contract on the 
obligation to perform of the other party apply with respect to tenancy agreements.... 


19 - The doctrine of frustration of contract and the Frustrated Contracts Act apply with respect to 
tenancy agreements. 


Part III - Responsibilities of Landlords 
20 (1) - A landlord is responsible for providing and maintaining a residential complex, including 
the rental units in it, in a good state of repair and fit for habitation and for complying with health, 


safety, housing and maintenance standards. 


(2) - Subsection (1) applies even if the tenant was aware of a state of non-repair or a contravention 
of a standard before entering into the tenancy agreement. 


21 (1) - A landlord shall not at any time during a tenant's occupancy of a rental unit and before the 
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day on which an order evicting the tenant is executed, withhold reasonable supply of any vital 
service, care service or food that it is the landlord's obligation to supply under the tenancy 


agreement or deliberately interfere with the reasonable supply of any vital service, care service or 
food. 


22 - A landlord shall not at any time during a tenant's occupancy of a rental unit and before the day 
on which an order evicting the tenant is executed substantially interfere with the reasonable 
enjoyment of the rental unit or the residential complex in which it is located for all usual purposes 
by a tenant or members of his or her household. 


23 - A landlord shall not harass, obstruct, coerce, threaten or interfere with a tenant. 


24 - A landlord shall not alter the locking system on a door giving entry to a rental unit or 
residential complex or cause the locking system to be altered during the tenant's occupancy of the 
rental unit without giving the tenant replacement keys. 


25 - A landlord may enter a rental unit only in accordance with section 26 or 27. 


26 (1) - A landlord may enter a rental unit at any time without written notice, (a) in cases of 
emergency; or (b) if the tenant consents to the entry at the time of entry. 


(2) - A landlord may enter a rental unit without written notice to clean it if the tenancy agreement 
requires the landlord to clean the rental unit at regular intervals and, (a) the landlord enters the unit 
at the times specified in the tenancy agreement; or (b) 1f no times are specified, the landlord enters 
the unit between the hours of 8 a.m. and 8 p.m. 


(3) - A landlord may enter the rental unit without written notice to show the unit to prospective 
tenants if, (a) the landlord and tenant have agreed that the tenancy will be terminated or one of 
them has given notice of termination to the other; (b) the landlord enters the unit between the hours 
of 8 a.m. and 8 p.m.; and (c) before entering, the landlord informs or makes a reasonable effort to 
inform the tenant of the intention to do so. 


27 (1) - A landlord may enter a rental unit in accordance with written notice given to the tenant at 
least 24 hours before the time of entry under the following circumstances: 


1. To carry out a repair or replacement or do work in the rental unit. 
2. To allow a potential mortgagee or insurer of the residential complex to view the rental unit 


5. For any other reasonable reason for entry specified in the tenancy agreement. 
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(2) - A landlord ... may enter a rental unit in accordance with written notice given to the tenant at 
least 24 hours before the time of entry to allow a potential purchaser to view the rental unit. 


28 - No landlord shall restrict reasonable access to a residential complex by candidates for election 
to any office at the federal, provincial or municipal level, or their authorized representatives, if 
they are seeking access for the purpose of canvassing or distributing election material. 


29 (1) A tenant or former tenant of a rental unit may apply to the Board for any of the following 
orders: 

1. An order determining that the landlord has breached an obligation under subsection 20 (1) or 
section 161. 

2. An order determining that the landlord, superintendent or agent of the landlord has withheld the 
reasonable supply of any vital service, care service or food that it is the landlord’s obligation to 
supply under the tenancy agreement or deliberately interfered with the reasonable supply of any 
vital service, care service or food. 

3. An order determining that the landlord, superintendent or agent of the landlord has substantially 
interfered with the reasonable enjoyment of the rental unit or residential complex for all usual 
purposes by the tenant or a member of his or her household. 

4. An order determining that the landlord, superintendent or agent of the landlord has harassed, 
obstructed, coerced, threatened or interfered with the tenant during the tenant’s occupancy of the 
rental unit. 

5. An order determining that the landlord, superintendent or agent of the landlord has altered the 
locking system on a door giving entry to the rental unit or the residential complex or caused the 
locking system to be altered during the tenant’s occupancy of the rental unit without giving the 
tenant replacement keys. 

6. An order determining that the landlord, superintendent or agent of the landlord has illegally 
entered the rental unit. 


(2) No application may be made under subsection (1) more than one year after the day the alleged 
conduct giving rise to the application occurred.... 


30 (1) If the Board determines in an application under paragraph | of subsection 29 (1) that a 
landlord has breached an obligation under subsection 20 (1) or section 161, the Board may do one 
or more of the following: 

1. Terminate the tenancy. 

2. Order an abatement of rent. 

3. Authorize a repair or replacement that has been or is to be made, or work that has been or 1s to 
be done, and order its cost to be paid by the landlord to the tenant. 

4. Order the landlord to do specified repairs or replacements or other work within a specified time. 
5. Order the landlord to pay a specified sum to the tenant for, 1. the reasonable costs that the tenant 
has incurred or will incur in repairing or, where repairing is not reasonable, replacing property of 
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the tenant that was damaged, destroyed or disposed of as a result of the landlord’s breach, and ii. 
other reasonable out-of-pocket expenses that the tenant has incurred or will incur as a result of the 
landlord’s breach. 
6. Prohibit the landlord from charging a new tenant under a new tenancy agreement an amount of 
rent in excess of the last lawful rent charged to the former tenant of the rental unit, until the 
landlord has, i. completed the items in work orders for which the compliance period has expired 
and which were found by the Board to be related to a serious breach of a health, safety, housing or 
maintenance standard, and 11. completed the specified repairs or replacements or other work 
ordered under paragraph 4 found by the Board to be related to a serious breach of the landlord’s 
obligations under subsection 20 (1) or section 161. 
7. Prohibit the landlord from giving a notice of a rent increase for the rental unit until the landlord 
has, 1. completed the items in work orders for which the compliance period has expired and which 
were found by the Board to be related to a serious breach of a health, safety, housing or 
maintenance standard, and 11. completed the specified repairs or replacements or other work 
ordered under paragraph 4 found by the Board to be related to a serious breach of the landlord’s 
obligations under subsection 20 (1) or section 161. 
8. Prohibit the landlord from taking any rent increase for which notice has been given if the 
increase has not been taken before the date an order under this section 1s issued until the landlord 
has, 1. completed the items in work orders for which the compliance period has expired and which 
were found by the Board to be related to a serious breach of a health, safety, housing or 
maintenance standard, and 11. completed the specified repairs or replacements or other work 
ordered under paragraph 4 found by the Board to be related to a serious breach of the landlord’s 
obligations under subsection 20 (1) or section 161. 
9. Make any other order that it considers appropriate. 


(2) In determining the remedy under this section, the Board shall consider whether the tenant or 
former tenant advised the landlord of the alleged breaches before applying to the Board. 


Part IV - Responsibilities of Tenants 


33 - The tenant is responsible for ordinary cleanliness of the rental unit, except to the extent that 
the tenancy agreement requires the landlord to clean it. 


34 - The tenant is responsible for the repair of undue damage to the rental unit or residential 
complex caused by the wilful or negligent conduct of the tenant, another occupant of the rental unit 
or a person permitted in the residential complex by the tenant. 


35 (1) - A tenant shall not alter the locking system on a door giving entry to a rental unit or 
residential complex or cause the locking system to be altered during the tenant's occupancy of the 
rental unit without the consent of the landlord. 
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36 - A tenant shall not harass, obstruct, coerce, threaten or interfere with a landlord. 


Part V - Security of Tenure and Termination of Tenancies 


37 (1) - A tenancy may be terminated only 1n accordance with this Act. 


(2) If a notice of termination 1s given in accordance with this Act and the tenant vacates the rental 
unit 1n accordance with the notice, the tenancy 1s terminated on the termination date set out in the 
notice. 


(3) - A notice of termination need not be given if a landlord and a tenant have agreed to terminate a 
tenancy. 


(4) - A tenant’s notice to terminate a tenancy 1s void if it is entered into, (a) at the time the tenancy 
agreement is entered into; or (b) as a condition of entering into the tenancy agreement. 


(5) - An agreement between a landlord and tenant to terminate a tenancy is void if it 1s entered into, 
(a) at the time the tenancy agreement is entered into; or (b) as a condition of entering into the 
tenancy agreement. 


(6) Sub-sections 4 and 5 do not apply to rental units occupied by students ... in a residential 
complex owned, operated or administered by or on behalf of ... post-secondary educational 
institutions. 


[NOTE: There are other detailed provisions relating to, and exempting from sub.ss. 4 and 5, rental 
units in complexes where the landlord and a post-secondary institution have an agreement to 
provide student housing. ] 


38 (1) - Ifa tenancy agreement for a fixed term ends and has not been renewed or terminated, the 
landlord and tenant shall be deemed to have renewed it as a monthly tenancy agreement containing 
the same terms and conditions that are in the expired tenancy agreement and subject to any 
increases in rent charged in accordance with this Act. 


(2) - If the period of a daily, weekly, or monthly tenancy ends and the tenancy has not been 
renewed or terminated, the landlord and tenant shall be deemed to have renewed it for another day, 
week, or month, as the case may be, with the same terms and conditions that are in the expired 
tenancy agreement and subject to any increases in rent charged in accordance with this Act. 


(3) - If the period of a periodic tenancy ends, the tenancy has not been renewed or terminated and 
sub-section (2) does not apply, the landlord and tenant shall be deemed to have renewed it as a 
monthly tenancy, with the same terms and conditions that are in the expired tenancy agreement and 
subject to any increases in rent charged 1n accordance with this Act. 
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39 - A landlord shall not recover possession of a rental unit subject to a tenancy unless, 
(a) the tenant has vacated or abandoned the unit; or (b) an order of the Board evicting the tenant 
has authorized the possession. 


40 - No landlord shall, without legal process, seize a tenant's property for default in the payment of 
rent or for the breach of any other obligation of the tenant..... 


43 (1) - Where this Act permits a landlord or tenant to give a notice of termination, the notice shall 
be in a form approved by the Board and shall, (a) identify the rental unit for which the notice is 
given; (b) state the date on which the tenancy is to terminate; and (c) be signed by the person 
giving the notice, or the person's agent. 


(2) - If the notice is given by a landlord, it shall also set out the reasons and details respecting the 
termination and inform the tenant that, (a) if the tenant vacates the rental unit in accordance with 
the notice, the tenancy agreement terminates on the date set out in clause (1) (b); (b) if the tenant 
does not vacate the rental unit, the landlord may apply to the Board for an order terminating the 
tenancy and evicting the tenant; and (c) if the landlord applies for an order, the tenant is entitled to 
dispute the application. 


44 (1) - A notice under section 47, 58 or 144 to terminate a daily or weekly tenancy shall be given 
at least 28 days before the date the termination 1s specified to be effective and that date shall be on 
the last day of a rental period. 


(2) - A notice under section 47, 58 or 144 to terminate a monthly tenancy shall be given at least 60 
days before the date the termination is specified to be effective and that date shall be on the last 
day of a rental period. 


(3) - A notice under section 47, 58 or 114 to terminate a yearly tenancy shall be given at least 60 
days before the date the termination is specified to be effective and that date shall be on the last 
day of a yearly period on which the tenancy is based. 


(4) - A notice under section 47, 58 or 114 to terminate a tenancy for a fixed term shall be given at 
least 60 days before the expiration date specified in the tenancy agreement, to be effective on that 
expiration date. 


(5) - A tenant who gives notice under subsection (2), (3) or (4), which specifies that the termination 
is to be effective on the last day of February or the last day of March in any year, shall be deemed 
to have given at least 60 days notice of termination if the notice 1s given not later than January | of 
that year in respect of a termination which 1s to be effective on the last day of February or February 
1 of that year in respect of a termination which 1s to be effective on the last day of March. 
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45) - Unless a landlord and tenant agree otherwise, the landlord does not waive a notice of 
termination, reinstate a tenancy or create a new tenancy, (a) by giving the tenant a notice of rent 
increase; or (b) by accepting arrears of rent or compensation for use or occupation of a rental unit 


46 (1) - A notice of termination becomes void 30 days after the termination date specified in the 
notice unless, (a) the tenant vacates the rental unit before that time; or (b) the landlord applies for 
an order terminating the tenancy and evicting the tenant before that time. 


(2) - Subsection (1) does not apply with respect to a notice based on a tenant's failure to pay rent. 


47 - A tenant may terminate a tenancy at the end of a period of the tenancy or at the end of the term 
of a tenancy for a fixed term by giving notice of termination to the landlord in accordance with 
section 44. 


47.0.1 (1) Despite subsections 44 (3) and (4) and section 47, a tenant may terminate a tenancy 
referred to in subsection 12.1 (1) that 1s a yearly tenancy or a tenancy for a fixed term by giving 
notice of termination to the landlord in accordance with this section if, 


(a) the tenant has made a demand for a proposed tenancy agreement under subsection 12.1 (5) in 
respect of the tenancy; and 


(b) either one of the following applies, (1) at least 21 days have elapsed since the day the tenant 
made the demand and the landlord has not complied with the demand, or (11) the landlord has 
complied with the demand and the tenant has not entered into the proposed tenancy agreement 
provided to the tenant by the landlord. 


(2) A tenant may give a notice under subsection (1) no later than 30 days after the day the landlord 
has provided the proposed tenancy agreement to the tenant. 


(3) A notice under subsection (1) to terminate a yearly tenancy or a tenancy for a fixed term shall 
be given at least 60 days before the date the termination 1s specified to be effective and that date 
shall be on the last day of a rental period of the tenancy.... 


(5) Subsection 44 (5) applies with necessary modifications with respect to a notice given under 
subsection (1). 
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Notice by Tenant Before End of Period or Term, Tenant _or Child Deemed to have 
Experienced Violence or Another Form of Abuse 


[NOTE. Sections 47.1, 47.2. 47.3 and 47.4 were added in September 2016. They were put in to 
deal with abuse of various kinds by one ““co-tenant” against another, and the difficulties that the 
victim had in moving out without being still responsible for rent etc. The Act generally does not 
deal with relations between tenants. ] 


47.1 (1) Despite subsections 44 (2) to (4) and section 47, a tenant may terminate a monthly or 
yearly tenancy or a tenancy for a fixed term by giving notice of termination to the landlord in 
accordance with this section if, (a) the tenant is deemed under subsection 47.3 (1) to have 
experienced violence or another form of abuse; or (b) a child residing with the tenant is deemed 
under subsection 47.3 (1) to have experienced violence or another form of abuse. 


(2) A joint tenant who meets the requirement in clause (1) (a) or (b) may, (a) give a notice of 
termination of the tenancy under subsection (1), provided the notice ts given jointly with all the 
other joint tenants: or (b) give a notice of termination of his or her interest in the tenancy under 
subsection 47.2 (1). 


(3) A notice under subsection (1) shall be given at least 28 days before the date the termination ts 
specified to be effective. 


(4) A notice under subsection (1) shall, (a) comply with subsection 43 (1); and (b) be accompanied 
by, (4) a copy of an order described in clause 47.3 (1) (a), (b) or (c) and issued not more than 90 
days before the date the notice is given, or (11) a statement referred to in clause 47.3 (1) (d), (e) or 
(f). 


(5) The landlord to whom a notice 1s given with respect to a rental unit under subsection (1) may 
enter the unit in accordance with subsection 26 (3) only after the tenant or all the joint tenants, as 
applicable, have vacated the unit in accordance with the notice and, for that purpose, clause 26 (3) 
(c) does not apply. 


47.2 (1) A joint tenant may terminate his or her interest in a monthly or yearly tenancy or in a 
tenancy for a fixed term by giving notice of termination to the landlord in accordance with this 
section if, (a) the tenant is deemed under subsection 47.3 (1) to have experienced violence or 
another form of abuse; or (b) a child residing with the tenant is deemed under subsection 47.3 (1) 
to have experienced violence or another form of abuse. 


(2) A joint tenant who meets the requirement in clause (1) (a) or (b) may give a notice under 
subsection (1), (a) either solely; or (b) jointly with some but not all of the other joint tenants. 


(3) A notice under subsection (1) shall be given at least 28 days before the date the termination is 
specified to be effective. 
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(4) A notice under subsection (1) shall, (a) be in a form approved by the Board; (b) identify the 
rental unit for which the notice is given; (c) state the date on which the interest in the tenancy is to 
terminate; (d) be signed by the tenant or tenants giving the notice, or their agent; and (e) be 
accompanied by, (1) a copy of an order described in clause 47.3 (1) (a), (b) or (c) and issued not 
more than 90 days before the date the notice is given, or (ii) a statement referred to in clause 47.3 


(1) (d), fe) or (D. 


(5) A notice given under subsection (1) becomes void with respect to a tenant who gave the notice, 
if the tenant does not vacate the rental unit on or before the termination date set out in the notice. 


(6) A tenant who gave notice under subsection (1) and vacates the rental unit on or before the 
termination date set out in the notice ceases to be a tenant and a party to the tenancy agreement on 
the termination date, but this subsection does not affect any right or liability of the tenant arising 
from any breach of obligations that relates to the period before the termination.... 


(9) Despite subsections 44 (3) and (4) and section 47, after a joint tenant has ceased to be a tenant 
and a party to the tenancy agreement in accordance with subsection (6), any tenant referred to in 
subsection (8) may terminate a yearly tenancy or a tenancy for a fixed term by giving notice of 
termination to the landlord in accordance with the following: 


1. The notice shall be given at least 60 days before the date the termination is specified to be 
effective. 

2. If there is more than one tenant, notice shall be given jointly by all of them. 

3. The notice shall comply with subsection 43 (1). 


47.3 (1) For the purposes of sections 47.1 and 47.2, a tenant of a rental unit or a child residing with 
the tenant is deemed to have experienced violence or another form of abuse if, 

(a) an order has been made under subsection 810 (3) of the Criminal Code (Canada) against a 
person mentioned in subsection (4) and the order includes one or more conditions described in 
subsection 810 (3.2) of that Act relating to the tenant, the child or the rental unit; 

(b) an order has been made under section 46 of the Family Law Act against a person mentioned in 
subsection 46 (2) of that Act and the order includes one or more provisions described in subsection 
46 (3) of that Act relating to the tenant, the child or the rental unit; 

(c) an order has been made under section 35 of the Childrens Law Reform Act against a person 
mentioned in subsection (4) and the order includes one or more provisions described in subsection 
35 (2) of that Act relating to the tenant, the child or the rental unit; 

(ad) the tenant alleges that any of the following acts or omissions has been committed by a person 
mentioned in subsection (4) against the tenant or the child and the allegation 1s made in a statement 
that complies with the requirements in subsection (5): (1) an intentional or reckless act or omission 
that caused bodily harm to the tenant or the child or damage to property, (11) an act or omission or 
threatened act or omission that caused the tenant or the child to fear for his or her own safety or the 
child’s safety, (ii) forced confinement of the tenant or the child, without lawful authority, or (1v) a 
series of acts which collectively caused the tenant or the child to fear for his or her own safety or 
the child’s safety, including following, contacting, communicating with, observing or recording the 
tenant or the child; 

(e) the tenant alleges that sexual violence has been committed against the tenant or the child and 
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the allegation is made in a statement that complies with the requirements in subsection (5); or 
(f) the tenant alleges that an act or omission prescribed for the purposes of this clause has been 
committed against the tenant or the child and the allegation is made in a statement that complies 
with the requirements in subsection (5). 


(2) In this section, “sexual violence” means any sexual act or act targeting a person’s sexuality, 
gender identity or gender expression, whether the act is physical or psychological in nature, that is 
committed, threatened or attempted against a person without the person’s consent, and includes 
sexual assault, sexual harassment, stalking, indecent exposure, voyeurism and sexual 
exploitation.... 


(4) The person against whom an order described in clause (1) (a) or (c) was made and the person 
who is alleged to have committed an act or omission described in clause (1) (d) must be, 

(a) a spouse or former spouse of the tenant; 

(b) a person other than a spouse or former spouse of the tenant, who is living with the tenant in a 
conjugal relationship outside marriage, or who has lived with the tenant in a conjugal relationship 
outside marriage for any period of time, whether or not they are living in a conjugal relationship at 
the time the tenant gives a notice under subsection 47.1 (1) or 47.2 (1); 

(c) a person who is or was in a dating relationship with the tenant; or 

(d) a person who resides in the rental unit and who is related by blood, marriage or adoption to the 
tenant or to a child who resides with the tenant. 


(S)A statement referred to in clause (1) (d), (e) or (f) shall comply with the following 
requirements: 

|. The statement shall be in a form approved by the Board. 

2. The statement shall identify the rental unit to which it relates. 

3. The statement shall include an allegation that one or more of the following has occurred: 1. an 
act or omission described in clause (1) (d) has been committed against the tenant or a child 
residing with the tenant by a person mentioned in subsection (4), 11. sexual violence, as defined 1n 
subsection (2), has been committed against the tenant or a child residing with the tenant, or 1. an 
act or omission prescribed for the purposes of clause (1) (f) has been committed against the tenant 
or a child residing with the tenant. 


4. The statement need not, 1. describe the circumstances of the sexual violence or of the act or 
omission, Ui. specify whether the occurrence is an occurrence of an act or omission referred to in 
subparagraph 3 1 or ii or an occurrence of sexual violence referred to in subparagraph 3 41, 101. 
identify the person who is alleged to have committed the sexual violence or the act or omission, 
either by name or by the person’s relationship to the tenant or the child residing with the tenant, or 

iv. specify whether the sexual violence or the act or omission is alleged to have been committed 


against the tenant or a child residing with the tenant. 


5. The statement shall include an assertion that, as a result of the sexual violence or the act or 
omussion committed against the tenant or the child, the tenant believes that he or she or the child 
may be at risk of harm or injury, if he or she or the child continues to reside in the rental unit. 


448 
6. The statement shall be signed by the tenant. 


(6) In any proceeding under this Act where one of the issues to be determined by the Board is 
whether a person is deemed under subsection (1) to have experienced violence or another form of 
abuse, the Board may inquire into and make a determination as to whether the documentation 
accompanying the notice is genuine and is a copy of an order described in clause (1) (a), (b) or (c) 
or is a statement referred to in clause (1) (d), (e) or (1), but the Board may not inquire into or make 
any determination as to the truth of or the belief in the truth of any allegation or assertion referred 
to in paragraph 3 or 5 of subsection (5). 


47.4 (1) A landlord to whom a notice is given under subsection 47.1 (1) or 47.2 (1) shall keep 
confidential and shail not, except as provided tn subsections (2) to (5), disclose to any person or 
entity the fact that the notice has been given, the notice or accompanying documentation or any 
information included in the notice or accompanying documentation. 


(2) Subsection (1) does not prevent the landlord to whom a notice is given under subsection 47.1 
(1) or 47.2 (1) from disclosing the fact that the notice has been given, the notice or accompanying 
documentation or any information included tn the notice or accompanying documentation, 

(a) to an employee in the Ministry, an investigator appointed under section 229 or any other 
representative of the Ministry, in connection with the investigation or prosecution of an alleged 
offence under this Act; (b) to a law enforcement agency, but only upon request made by the law 
enforcement agency in connection with an investigation; {c) to a person who is authorized under 
the Law Society Act to practise law or provide legal services in Ontario and who provides services 
to the landlord; (d) to the Board, an employee in the Board or an official of the Board, for the 
purposes of any proceeding under this Act where one of the issues to be determined by the Board 
is whether notice was properly given under subsection 47.1 (1) or 47.2 (1); (e) with the consent of 
the tenant who gave the notice and who meets the requirement in clause 47.1 (1) (a) or (b) or 47.2 
(1) (a) or (b); (f to the extent that the information is available to the public; or (g) as otherwise 
required by law. 


(3) Subsection (1) does not prevent the landlord to whom a notice is given with respect to a rental 
unit under subsection 47.2 (1) from disclosing the following information to any tenant referred to 
subsection 47.2 (8) after the termination date specified in the notice and after the joint tenant or 
tenants have vacated the rental unit in accordance with the notice: (a) the fact that a notice was 
given under subsection 47.2 (1); and (b) the termination date specified in the notice. 
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Notice by Landlord at End of Period or Term 


48 (1) - A landlord may, by notice, terminate a tenancy if the landlord in good faith requires 
possession of the rental unit for the purpose of residential occupation by, (a) the landlord; (b) the 
landlord's spouse; (c) or a child or parent of the landlord or the landlord’s spouse; (d) a person who 
provides care services to the landlord, the landlord’s spouse, or a child or parent of the landlord or 
the landlord’s spouse. 


(2) - The date for termination specified in the notice shall be at least 60 days after the notice is 
given and shall be the day a period of the tenancy ends or, where the tenancy is for a fixed term, 
the end of the term. 


(3) - A tenant who receives notice of termination under subsection (1) may, at any time before the 
date specified in the notice, terminate the tenancy, effective on a specified date earlier than the date 
set out in the landlord's notice. 


(4) - The date for termination specified in the tenant's notice shall be at least 10 days after the date 
the tenant's notice is given. 


(5) This section does not authorize a landlord to give a notice of termination of a tenancy with 
respect to a rental unit unless, (a) the rental unit 1s owned in whole or in part by an individual; and 
(b) the landlord is an individual. 


48.1 A landlord shall compensate a tenant in an amount equal to one month’s rent or offer the 
tenant another rental unit acceptable to the tenant if the landlord gives the tenant a notice of 
termination of the tenancy under section 48. 


49 (1) - A landlord of a residential complex that contains no more than three residential units who 
has entered into an agreement of purchase and sale of the residential complex may, on behalf of the 
purchaser, give the tenant of a unit in the residential complex a notice terminating the tenancy, if 
the purchaser in good faith requires possession of the residential complex or the unit for the 
purpose of residential occupation by, (a) the purchaser; (b) the purchaser's spouse; (c) a child or 
parent of the purchaser or the purchaser's spouse; or (d) a person who provides care services to the 
purchaser, the purchaser’s spouse, or a child or parent of the purchaser or the purchaser’s spouse. 


(2) - If a landlord who 1s an owner as defined in clause (a) or (b) of the definition of "owner" in 
subsection | (1) of the Condominium Act, 1998 owns a unit, as defined in subsection | (1) of that 
Act, that is a rental unit and has entered into an agreement of purchase and sale of the unit, the 
landlord may, on behalf of the purchaser, give the tenant of the unit a notice terminating the 
tenancy, if the purchaser in good faith requires possession of the unit for the purpose of residential 
occupation by, (a) the purchaser; (b) the purchaser's spouse; (c) a child or parent of the purchaser 
or the purchaser's spouse; or (d) a person who provides care services to the purchaser, the 
purchaser’s spouse, or a child or parent of the purchaser or the purchaser’s spouse. 
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(3) - The date for termination specified in the notice shall be at least 60 days after the notice is 
given and shall be the day a period of the tenancy ends or, where the tenancy is for a fixed term, 
the end of the term. 


(4) - A tenant who receives notice of termination under subsection (1) may, at any time before the 
date specified in the notice, terminate the tenancy, effective on a specified date earlier than the date 
set out in the landlord's notice. 


(5) - The date for termination specified in the tenant's notice shall be at least 10 days after the date 
the tenant's notice is given. 


49.1 (1) A landlord shall compensate a tenant in an amount equal to one month’s rent or offer the 
tenant another rental unit acceptable to the tenant if, 


(a) the landlord gives the tenant a notice of termination of the tenancy on behalf of a purchaser 
under subsection 49 (1) or (2): ... 


2) ... the obligation to compensate the tenant under subsection (1) remains an obligation of the 
landlord who gives the notice of termination of the tenancy on behalf of the purchaser and does not 
become an obligation of the purchaser. 


[NOTE. Section 49.1 was added in 2020 by the Protecting Tenants and Strengthening Community 
Housing Act, SO 2020, c. 16, s. 5. Also added by the same statute were other similar new 
compensation provisions for evictions under section 30. ] 


50 (1) A landlord may give notice of termination of a tenancy if the landlord requires possession 
of the rental unit in order to, (a) demolish it; (b) convert it to use for a purpose other than 
residential premises; or (c) do repairs or renovations to it that are so extensive that they require a 
building permit and vacant possession of the rental unit. 


(2) - The date for termination specified in the notice shall be at least 120 days after the notice 1s 
given and shall be the day a period of the tenancy ends or, where the tenancy is for a fixed term, 
the end of the term. 


(3) - A notice under clause (1)(c) shall inform the tenant that if he or she wishes to exercise the 
right of first refusal under section 53 to occupy the premises after the repairs or renovations, he or 
she must give the landlord notice of that fact in accordance with subsection 53(2) before vacating 
the rental unit. 


(4) - A tenant who receives notice of termination under subsection (1) may, at any time before the 
date specified in the notice, terminate the tenancy, effective on a specified date earlier than the date 
set out in the landlord's notice. 
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(5) - The date for termination specified in the tenant's notice shall be at least 10 days after the date 
the tenant's notice is given. 


51 (1) If a part or all of a residential complex becomes subject to a registered declaration and 
description under the Condominium Act, 1998 or a predecessor of that Act on or after June 17, 
1998, a landlord may not give a notice under section 48 or 49 to a person who was a tenant of a 
rental unit when it became subject to the registered declaration and description. 


(2) If a landlord has entered into an agreement of purchase and sale of a rental unit that is a 
proposed unit under the Condominium Act, 1998 or a predecessor of that Act, a landlord may not 
give a notice under section 48 or 49 to the tenant of the rental unit who was the tenant on the date 
the agreement of purchase and sale was entered into. 


(3) Subsections (1) and (2) do not apply with respect to a residential complex if no rental unit in 
the complex was rented before July 10, 1986 and all or part of the complex becomes subject to a 
registered declaration and description under the Condominium Act, 1998 or a predecessor of that 
Act before the day that is two years after the day on which the first rental unit in the complex was 
first rented. 


(4) Despite subsection 95 (8), a reference to a tenant in subsection (1), (2) or (5) does not include a 
person to whom the tenant subsequently assigns the rental unit. 


(5) If a landlord receives an acceptable offer to purchase a condominium unit converted from 
rented residential premises and still occupied by a tenant who was a tenant on the date of the 
registration referred to in subsection (1) or an acceptable offer to purchase a rental unit intended to 
be converted to a condominium unit, the tenant has a right of first refusal to purchase the unit at 
the price and subject to the terms and conditions in the offer. 


(6) The landlord shall give the tenant at least 72 hours notice of the offer to purchase the unit 
before accepting the offer. 


(7) Subsection (5) does not apply when, (a) the offer to purchase is an offer to purchase more than 
one unit; or (b) the unit has been previously purchased since that registration, but not together with 
any other units. 


52 (1) - A landlord shall compensate a tenant in an amount equal to three months rent or offer the 
tenant another rental unit acceptable to the tenant if, (a) the tenant receives notice of termination of 
the tenancy for the purposes of demolition or conversion to non-residential use; (b) the residential 
complex in which the rental unit 1s located contains at least five residential units; and (c) in the 
case of a demolition, it was not ordered to be carried out under the authority of any other Act. 


(2) A landlord shall compensate a tenant in an amount equal to one month’s rent or offer the tenant 
another rental unit acceptable to the tenant 1f, (a) the tenant receives notice of termination of the 
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tenancy for the purposes of demolition or conversion to non-residential use; .... (c) the residential 
complex in which the rental unit is located contains fewer than five residential units; and (d) in 
the case of a demolition, it was not ordered to be carried out under the authority of any other Act. 


53 (1) - A tenant who receives notice of termination of a tenancy for the purpose of repairs or 
renovations may, in accordance with this section, have a right of first refusal to occupy the rental 
unit as a tenant when the repairs or renovations are completed. 


(2) - A tenant who wishes to have a right of first refusal shall give the landlord notice in writing 
before vacating the rental unit. 


(3) - A tenant who exercises a right of first refusal may re-occupy the rental unit at a rent that is no 
more than what the landlord could have lawfully charged if there had been no interruption in the 
tenant's tenancy. 


(4) - It is a condition of the tenant's right of first refusal that the tenant inform the landlord in 
writing of any change of address. 


54 (1) - A landlord shall compensate a tenant who receives notice of termination of a tenancy under 
section 50 for the purpose of repairs or renovations in an amount equal to three months rent or 
shall offer the tenant another rental unit acceptable to the tenant if, (a) the tenant does not give the 
landlord notice under subsection 53 (2) with respect to the rental unit; (b) the residential complex 
in which the rental unit is located contains at least five residential units; and (c) the repair or 
renovation was not ordered to be carried out under the authority of this or any other Act. 


(2) - A landlord shall compensate a tenant who receives notice of termination of a tenancy under 
section 50 for the purpose of repairs or renovations in an amount equal to the rent for the lesser of 
three months and the period the unit is under repair or renovation if, (a) the tenant gives the 
landlord notice under subsection 53 (2) with respect to the rental unit; (b) the residential complex 
in which the rental unit is located contains at least five residential units; and (c) the repair or 
renovation was not ordered to be carried out under the authority of this or any other Act. 


3) A landlord shall compensate a tenant who receives notice of termination of a tenancy under 
section 50 for the purpose of repairs or renovations in an amount equal to one month’s rent or shall 
offer the tenant another rental unit acceptable to the tenant if, (a) the tenant does not give the 
landiord notice under subsection 53 (2) with respect to the rental unit; ... (c}) the residential 
complex in which the rental unit is located contains fewer than five residential units; and (d) the 
repair or renovation was not ordered to be carried out under the authority of this or any other Act. 


(4) A landlord shall compensate a tenant who receives notice of termination of a tenancy under 
section S50 for the purpose of repairs or renovations in an amount equal to the rent for the lesser of 
one month and the period the unit is under repair or renovation 1f, (a) the tenant gives the landlord 
notice under subsection 53 (2) with respect to the rental umit;..... (c) the residential complex in 
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which the rental unit is located contains fewer than five residential units; and (d) the repair or 
renovation was not ordered to be carried out under the authority of this or any other Act. 


57 (1) - The Board may make an order described in sub-section 3 if, on application by a former 
tenant of a rental unit, the Board determines that, 

(a) the landlord gave a notice of termination under section 48 in bad faith, the former tenant 
vacated the rental unit as a result of the notice, and no person referred to in clause 48 (1) (a), (b), 
(c), or (d) occupied the rental unit within a reasonable time after that termination; 

(b) the landlord gave a notice of termination under section 49 in bad faith, the former tenant 
vacated the rental unit as a result of the notice, and no person referred to in clause 49 (1) (a), (b), 
(c), or (d) or 49 (2) (a), (b), c), or (d) occupied the rental unit within a reasonable time after that 
termination; or 

(c) the landlord gave a notice of termination under section 50 in bad faith, the former tenant 
vacated the rental unit as a result of the notice, and the landlord did not demolish, convert or repair 
or renovate the rental unit within a reasonable time after that termination. 


(2) - No application may be made under subsection (1) more than one year after the former tenant 
vacated the rental unit. 


(3) - The orders referred to 1n subsection (1) are the following: 


1. An order that the landlord pay a specified sum to the former tenant for all or any portion of any 
increased rent that the former tenant has incurred or will incur for a one-year period after vacating 
the rental unit. 

1.1. An order that the landlord pay a specified sum to the former tenant as general compensation in 
an amount not exceeding the equivalent of 12 months of the last rent charged to the former tenant. 
An order under this paragraph may be made regardless of whether the former tenant has incurred 
any actual expenses or whether an order is made under paragraph 2. 


1.2 An order that the landlord pay a specified sum to the former tenant for reasonable out-ol- 
pocket moving, storage and other like expenses that the former tenant has incurred or will incur. 


2. An order for an abatement of rent. 


3. An order that the landlord pay to the Board an administrative fine not exceeding the greater of 
$10,000 and the monetary jurisdiction of the Small Claims Court. 


[NOTE: Sections 57 (3) (1.1) and (1.2) were added in 2020 by the Protecting Tenants and 
Strengthening Community Housing Act, SO 2020, c. 16, s. 9f 


4. Any other order that the Board considers appropriate. 


(4) In an application under subsection (1), the Board may find that the landlord gave a notice of 
termination 1n bad faith despite a previous finding by the Board to the contrary. 
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(5) For the purposes of an application under clause (1) (a), it is presumed, unless the contrary is 
proven on a balance of probabilities, that a landlord gave a notice of termination under section 48 
in bad faith, if at any time during the period described in subsection (6) the landlord, 

(a) advertises the rental unit for rent; (b) enters into a tenancy agreement in respect of the rental 
unit with someone other than the former tenant; (c) advertises the rental unit, or the building that 
contains the rental unit, for sale; (d) demolishes the rental unit or the building containing the rental 
unit; or (e) takes any step to convert the rental unit, or the building containing the rental unit, to use 
for a purpose other than residential premises. 


57.1 (1) The Board may make an order described in subsection 57 (3) if, on application by a 
former tenant of a rental unit, the Board determines that the landlord was required to afford the 
former tenant a right of first refusal under section 53 and failed to do so. 


(2) No application may be made under subsection (1) more than two years after the former tenant 
vacated the rental unit. 


58 (1) - A landlord may give a tenant notice of termination of their tenancy on any of the following 
grounds: ... 


1. The tenant has persistently failed to pay rent on the date 1t becomes due and payable. 


2. The rental unit that is the subject of the tenancy agreement is a rental unit described in 
paragraph 1, 2, 3 or 4 of subsection 7 (1) and the tenant has ceased to meet the qualifications 
required for occupancy of the rental unit. 


3. The tenant was an employee of an employer who provided the tenant with the rental unit during 
the tenant's employment and the employment has terminated. 


4. The tenancy arose by virtue of or collateral to an agreement of purchase and sale of a proposed 
unit within the meaning of the Condominium Act, 1998 in good faith and the agreement of 
purchase and sale has been terminated. 


(2) The date for termination specified in the notice shall be at least the number of days after the 
date the notice is given that 1s set out in section 44 and shall be the day a period of the tenancy 
ends or, where the tenancy is for a fixed term, the end of the term. 


Notice by Landlord Before End of Period or Term 


59 (1) - Ifa tenant fails to pay rent lawfully owing under a tenancy agreement, the landlord may 
give the tenant notice of termination of the tenancy effective not earlier than, (a) the 7th day after 
the notice is given, in the case of a daily or weekly tenancy; and (b) the 14th day after the notice is 
given, in all other cases. 
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(2) - The notice shall set out the amount of rent due and shall specify that the tenant may avoid the 
termination of the tenancy by paying, on or before the termination date specified in the notice, the 
rent due as set out in the notice and any additional rent that has become due under the tenancy 
agreement as at the date of payment by the tenant. 


(3) - The notice of termination is void if, before the day the landlord applies to the Board for an 
order terminating the tenancy and evicting the tenant based on the notice, the tenant pays, (a) the 
rent that is in arrears under the tenancy agreement; and (b) the additional rent that would have been 
due under the tenancy agreement as at the date of payment by the tenant had notice of termination 
not been given. 


60 (1) - A landlord may give a tenant notice of termination of the tenancy if the rental unit is a 
rental unit described in paragraph 1, 2 or 3 of subsection 7(1) [essentially social housing] and the 
tenant has knowingly and materially misrepresented his or her income or that of other members of 
his or her family occupying the rental unit. 


(2) - A notice of termination under this section shall set out the grounds for termination and shall 
provide a termination date not earlier than the 20th day after the notice is given 


61 (1) A landlord may give a tenant notice of termination of the tenancy 1f the tenant or another 
occupant of the rental unit commits an illegal act or carries on an illegal trade, business or 
occupation or permits a person to do so in the rental unit or the residential complex. 


(2) - A notice of termination under this section shall set out the grounds for termination and shall 
provide a termination date not earlier than, (a) the 10th day after the notice is given, in the case of 
a notice under subsection (1) grounded on an illegal act, trade, business or occupation involving, 

(1) the production of an illegal drug, (11) the trafficking 1n an illegal drug, or (111) the possession of 
an illegal drug for the purposes of trafficking; or (b) the 20th day after the notice is given, in all 
other cases. 


62 (1) - A landlord may give a tenant notice of termination of the tenancy if the tenant, another 
occupant of the rental unit or a person whom the tenant permits 1n the residential complex wilfully 
or negligently causes undue damage to the rental unit or the residential complex. 


(2) - A notice of termination under this section shall, 

(a) provide a termination date not earlier than the 20th day after the notice is given; 

(b) set out the grounds for termination; and 

(c) require the tenant, within seven days, (1) to repair the damaged property or pay to the landlord 
the reasonable costs of repairing the damaged property, or (11) to replace the damaged property or 
pay to the landlord the reasonable costs of replacing the damaged property, if t 1s not reasonable to 
repair the damaged property. 
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(3) The notice of termination under this section is void if the tenant, within seven days after 
receiving the notice, complies with the requirement referred to in clause (2) (c) or makes 
arrangements satisfactory to the landlord to comply with that requirement. 


63 (1) - Despite section 62, a landlord may give a tenant notice of termination of the tenancy that 
provides a termination date not earlier than the 10th day after the notice is given if the tenant, 
another occupant of the rental unit or a person whom the tenant permits in the residential complex, 
(a) wilfully causes undue damage to the rental unit or the residential complex; or 

(b) uses the rental unit or the residential complex in a manner that is inconsistent with use as 
residential premises and that causes or can reasonably be expected to cause damage that is 
significantly greater than the damage that is required is order to give a notice of termination under 
clause (a) or subsection 62 (1). 


(2) - A notice of termination under this section shall set out the grounds for termination. 


(3) - Subsections 62 (2) and (3) do not apply to a notice given under this section. 


64 (1) - A landlord may give a tenant notice of termination of the tenancy if the conduct of the 
tenant, another occupant of the rental unit or a person permitted in the residential complex by the 
tenant is such that it substantially interferes with the reasonable enjoyment of the residential 
complex for all usual purposes by the landlord or another tenant or substantially interferes with 
another lawful right, privilege or interest of the landlord or another tenant. 


(2) - A notice of termination under subsection (1) shall, (a) provide a termination date not earlier 
than the 20th day after the notice is given; (b) set out the grounds for termination; and (c) require 
the tenant, within seven days, to stop the conduct or activity or correct the omission set out in the 
notice. 


(3) - The notice of termination under subsection (1) is void if the tenant, within seven days after 
receiving the notice, stops the conduct or activity or corrects the omission. 


65 (1) - Despite section 64, a landlord who resides in a building containing not more than three 
residential units may give a tenant of a rental unit in the building notice of termination of the 
tenancy that provides a termination date not earlier than the 10th day after the notice 1s given if the 
conduct of the tenant, another occupant of the rental unit or a person permitted in the building by 
the tenant is such that it substantially interferes with the reasonable enjoyment of the building for 
all usual purposes by the landlord or substantially interferes with another lawful right, privilege or 
interest of the landlord. 


(2) - Anotice of termination under this section shall set out the grounds for termination. 


457 
(3) - Subsections 64 (2) and (3) do not apply to a notice given under this section. 


66 (1) - A landlord may give a tenant notice of termination of the tenancy if, (a) an act or omission 
of the tenant, another occupant of the rental unit or a person permitted in the residential complex 
by the tenant seriously impairs or has seriously impaired the safety of any person; and (b) the act 
or omission occurs in the residential complex. 


(2) - Anotice of termination under this section shall provide a termination date not earlier than the 
10th day after the notice is given and set out the grounds for termination. 


67 (1) - A landlord may give a tenant notice of termination of the tenancy if the number of persons 
occupying the rental unit on a continuing basis results in a contravention of health, safety or 
housing standards required by law. 


(2) A notice of termination under this section shall, (a) provide a termination date not earlier than 
the 20th day after the notice is given; (b) set out the details of the grounds for termination; and (c) 
require the tenant, within seven days, to reduce the number of persons occupying the rental unit to 
comply with health, safety or housing standards required by law. 


(3) - The notice of termination under this section is void 1f the tenant, within seven days after 
receiving the notice, sufficiently reduces the number of persons occupying the rental unit. 


68 (1) - A landlord may give a tenant notice of termination of the tenancy if, (a) a notice of 
termination under section 62, 64 or 67 has become void as a result of the tenant's compliance with 
the terms of the notice; and (b) more than seven days but less than six months after the notice 
mentioned in clause (a) was given to the tenant, an activity takes place, conduct occurs or a 
situation arises that constitutes grounds for a notice of termination under section 60, 61, 62, 64 or 
67, other than an activity, conduct or a situation that 1s described in subsection 61 (1) and that 
involves an illegal act, trade, business or occupation described in clause 61 (2) (a). 


(2) The notice under this section shall set out the date it is to be effective and that date shall not be 
earlier than the 14th day after the notice is given. 


Application by Landlord — After Notice of Termination 


69 (1) - A landlord may apply to the Board for an order terminating a tenancy and evicting the 
tenant if the landlord has given notice to terminate the tenancy ... 


(2) - An application under subsection (1) may not be made later than 30 days after the termination 
date specified in the notice. 
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70 - A landlord may not apply to the Board for an order terminating a tenancy and evicting the 
tenant based on a notice of termination under section 62, 64 or 67 before the seven-day remedy 
period specified in the notice expires. 


71 - Subject to section 70 and subsection 74 (1), a landlord who has served a notice of termination 
may apply immediately to the Board under section 69 for an order terminating the tenancy and 
evicting the tenant. 


71.1 (1) A landlord who ... files an application under section 69 based on a notice of termination 
given under section 48 or 49 shall file the affidavit required under subsection 72 (1) at the same 
time as the application 1s filed. 


(2) The Board shall refuse to accept the application for filing if the landlord has not complied with 
subsection (1). 


(3) A landlord who ... files an application under section 69 based on a notice of termination given 
under section 48, 49 or 50 shall, in the application, (a) indicate whether or not the landlord has, 
within two years prior to filing the application, given any other notice under section 48, 49 or 50 in 
respect of the same or a different rental unit; and (b) set out, with respect to each previous notice 
described in clause (a), (1) the date the notice was given, (41) the address of the rental unit in 
respect of which the notice was given, (ii) the identity of the intended occupant in respect of 
whom the notice was given if the notice was given under section 48 or 49.... 


(4) The Board shall refuse to accept the application for filing if the landlord has net complied with 
subsection (3). 


[NOTE. Sections 71.1, and section 72 (3), below, were added in the summer of 2020 by the 
Protecting Tenants and Strengthening Community Housing Act, SO 2020, c. 16, ss. 11 and 12. They 
were a response to many complaints that landlords were too easily able to use the personal 
occupation section to evict tenants and then re-rent to another tenant at a higher rent] 


72 (1) - The Board shall not make an order terminating a tenancy and evicting the tenant in an 
application under section 69 based on (a) a notice of termination given under section 48 unless the 
landlord has filed with the Board an affidavit sworn by the person who personally requires the 
rental unit certifying that the person in good faith requires the rental unit for his or her own 
personal use for a period of at least one year; or (b) a notice of termination under section 49, unless 
the landlord has filed with the Board an affidavit sworn by the person who personally requires the 
rental unit certifying that the person in good faith requires the rental unit for his or her own 
personal use. 


(2) - The Board shall not make an order terminating a tenancy and evicting the tenant in an 
application under section 69 based on a notice of termination under section 48 or 49 where the 
landlord's claim is based on a tenancy agreement or occupancy agreement that purports to entitle 
the landlord to reside in the rental unit unless, (a) the application is brought in respect of premises 
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situate in a building containing not more than four residential units; or (b) one or more of the 
following people has previously been a genuine occupant of the premises - (1) the landlord, (11) the 
landlord's spouse, (111) a child or parent of the landlord or his or the landlord’s spouse, (iv) a person 
who provides care services to the landlord, the landlord’s spouse, or a child or parent of the 
landlord or the landlord’s spouse. 


(3) In determining the good faith of the landlord or the purchaser, as applicable, in an application 
described in subsection (1), (1.1) or (2), the Board may consider any evidence the Board considers 
relevant that relates to the landlord’s or purchaser’s previous use of notices of termination under 
section 48, 49 or 50 in respect of the same or a different rental unit.... 


73 The Board shall not make an order terminating a tenancy and evicting the tenant in an 
application under section 69 based on a notice of termination under section 50 unless it 1s satisfied 
that, 

(a) the landlord intends in good faith to carry out the activity on which the notice of termination 
was based; and 

(b) the landlord has, 

(1) obtained all necessary permits or other authority that may be required to carry out the activity 
on which the notice of termination was based, or 

(11) has taken all reasonable steps to obtain all necessary permits .... 


74 (1) - A landlord may not apply to the Board under section 69 for an order terminating a tenancy 
and evicting the tenant based on a notice of termination under section 59 before the day following 
the termination date specified in the notice. 


(2) - An application by a landlord under section 69 for an order terminating a tenancy and evicting 
the tenant based on a notice of termination under section 59 shall be discontinued if, before the 
Board issues the eviction order, the Board is satisfied that the tenant has paid to the landlord or to 
the Board, (a) the amount of rent that 1s 1n arrears under the tenancy agreement; (b) the amount of 
additional rent that would have been due under the tenancy agreement as at the date of payment by 
the tenant had notice of termination not been given; and (c) the landlord's application fee. 


(3) - An order of the Board terminating a tenancy and evicting the tenant in an application under 
section 69 based on a notice of termination under section 59 shall, (a) specify the following 
amounts: (1) the amount of rent that is in arrears under the tenancy agreement, (11) the daily 
amount of compensation that must be paid under section 86, and (111) any costs ordered by the 
Board; and (b) inform the tenant and the landlord that the order will become void if, before the 
order becomes enforceable, the tenant pays to the landlord or to the Board the amount required 
under subsection (4) and specify that amount; and .... 


(4) - An eviction order referred to in subsection (3) 1s void if the tenant pays to the landlord or to 
the Board, before the order becomes enforceable, (a) the amount of rent that is in arrears under the 
tenancy agreement; (b) the amount of additional rent that would have been due under the tenancy 
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agreement as at the date of payment by the tenant had notice of termination not been given, ..... and 
(e) the costs ordered by the Board. 


(5) If before the eviction order becomes enforceable the tenant pays the amount specified in the 
order under clause (3) (b) to the Board, an employee of the Board shall issue a notice to the tenant 
and the landlord acknowledging that the eviction order is void under subsection (4). 


(6) If, before the eviction order becomes enforceable, the tenant pays the amount due under 
subsection (4) either in whole to the landlord or in part to the landlord and in part to the Board, the 
tenant may make a motion to the Board, without notice to the landlord, for an order determining 
that the tenant has paid the full amount due under subsection (4) and confirming that the eviction 
order is void under subsection (4). 


(7) A tenant who makes a motion under subsection (6) shall provide the Board with an affidavit 
setting out the details of any payments made to the landlord and with any supporting documents 
the tenant may have. 


(8) The Board shall make an order under subsection (6) without holding a hearing 


(9) Within 10 days after an order 1s issued under subsection (6), the landlord may, on notice to the 
tenant, make a motion to the Board to have the order set aside. 


(10) Ona motion under subsection (9), the Board shall hold a hearing and shall, 

(a) if satisfied that the tenant paid the full amount due under subsection (4) before the eviction 
order became enforceable, refuse to set aside the order made under subsection (6); 

(b) if satisfied that the tenant did not pay the full amount due under subsection (4) before the 
eviction order became enforceable but that the tenant has since paid the full amount, refuse to set 
aside the order made under subsection (6); 

(c) in any other case, set aside the order made under subsection (6) and confirm that the eviction 
order is not void under subsection (4). 


75 The Board may issue an order terminating a tenancy and evicting a tenant in an application ... 
based on a notice of termination under section 61 whether or not the tenant or other person has 
been convicted of an offence relating to an illegal act, trade, business or occupation. 


76 (1) If an application based on a notice of termination under section 64, 65 or 66 is grounded on 
the presence, control or behaviour of an animal in or about the residential complex, the Board shall 
not make an order terminating the tenancy and evicting the tenant without being satisfied that the 
tenant is keeping an animal and that, 

(a) subject to subsection (2), the past behaviour of an animal of that species has substantially 
interfered with the reasonable enjoyment of the residential complex for all usual purposes by the 
landlord or other tenants; 

(b) subject to subsection (3), the presence of an animal of that species has caused the landlord or 
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another tenant to suffer a serious allergic reaction; or 
(c) the presence of an animal of that species or breed is inherently dangerous to the safety of the 
landlord or the other tenants. 


(2) The Board shall not make an order terminating the tenancy and evicting the tenant relying on 
clause (1)(a) if it is satisfied that the animal kept by the tenant did not cause or contribute to the 
substantial interference. 


(3) The Board shall not make an order terminating the tenancy and evicting the tenant relying on 
clause (1)(b) if it is satisfied that the animal kept by the tenant did not cause or contribute to the 
allergic reaction. 


Application by Landlord — No Notice of Termination 


77 (1) A landlord may, without notice to the tenant, apply to the Board for an order terminating a 
tenancy and evicting the tenant if, (a) the landlord and tenant have entered into an agreement to 
terminate the tenancy; or (b) the tenant has given the landlord notice of termination of the tenancy. 


(2) - The landlord shall include with the application an affidavit verifying the agreement or notice 
of termination, as the case may be. 


(3) - An application under subsection (1) shall not be made later than 30 days after the termination 
date specified in the agreement or notice. 


(4) - On receipt of the application, the Board may make an order terminating the tenancy and 
evicting the tenant. 


(5) An order under subsection (4) shall be effective not earlier than, (a) the date specified in the 
agreement, in the case of an application under clause (1)(a); or (b) the termination date set out in 
the notice, in the case of an application under clause (1)(b). 


(6) - The respondent may make a motion to the Board, on notice to the applicant, to have the order 
under subsection (4) set aside within 10 days after the order is issued. 


(7) - An order under subsection (4) is stayed when a motion to have the order set aside is received 
by the Board and shall not be enforced under this Act or as an order of the Superior Court of 
Justice during the stay. 


(8) - If the respondent makes a motion under subsection (6), the Board shall, after a hearing, (a) 
make an order setting aside the order under subsection (4), if (1) the landlord and tenant did not 
enter into an agreement to terminate the tenancy, and (11) the tenant did not give the landlord notice 
of termination of the tenancy.... 
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78 (1) A landlord may, without notice to the tenant, apply to the Board for an order terminating a 
tenancy or evicting the tenant if the following criteria are satisfied: 
1. The landlord previously applied to the Board for an order terminating the tenancy or evicting the 
tenant; 
2. An settlement mediated under section 194 or order made with respect to the previous 
application, (1) imposed conditions on the tenant that, if not met by the tenant, would give rise to 
the same grounds for terminating the tenancy as were claimed in the previous application, and (ii) 
provided that the landlord could apply under this section if the tenant did not meet one or more of 
the conditions described in subparagraph (1). 
3. The tenant has not met one or more of the conditions described in subparagraph 2 (1). 


79) If a landlord believes that a tenant has abandoned a rental unit, the landlord may apply to the 
Board for an order terminating the tenancy. 


Eviction Orders 


82 (1) At a hearing of an application by a landlord under section 69 for an order terminating a 
tenancy and evicting a tenant based on a notice of termination under section 59, the Board shall 
permit the tenant to raise any issue that could be the subject of an application made by the tenant 
under this Act if the tenant, (a) complies with the requirements set out in subsection (2); or (b) 
provides an explanation satisfactory to the Board explaining why the tenant could not comply with 
the requirements set out in subsection (2). 


(2) The requirements referred to in subsection (1) are the following: 


1. The tenant shall give advance notice to the landlord of the tenant’s intent to raise the issue at the 
hearing..... 


(3) Ifa tenant raises an issue under subsection (1), the Board may make any order in respect of the 
issue that it could have made had the tenant made an application under this Act.... 


[NOTE: The current version of s. 83 was added in the summer of 2020, by the Protecting Tenants 
and Strengthening Community Housing Act, SO 2020, c. 16, s. 16, and was objected to by tenant 
advocacy groups, because it took away the tenant's right to raise an issue such as lack of repair at 
the eviction hearing unless the tenant had given notice of it beforehand. 


83 (1) Upon an application for an order evicting a tenant or subtenant, the Board may, despite any 
other provision of this Act or the tenancy agreement, (a) refuse to grant the application unless 
satisfied, having regard to all the circumstances, that 1t would be unfair to refuse; or (b) order that 
the enforcement of the order of eviction be postponed for a period of time. 


(2) - If a hearing is held, the Board shall not grant the application unless it has reviewed the 
circumstances and considered whether or not it should exercise its powers under subsection (1). 


(3) - Without restricting the generality of subsection (1), the Board shall refuse to grant the 
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application where satisfied that, (a) the landlord is in serious breach of the landlord's 
responsibilities under this Act or of any material covenant in the tenancy agreement; (b) the reason 
for the application being brought is that the tenant has complained to a governmental authority of 
the landlord's violation of a law dealing with health, safety, housing or maintenance standards; 

(c) the reason for the application being brought is that the tenant has attempted to secure or 
enforce his or her legal rights; (d) the reason for the application being brought 1s that the tenant 1s 
a member of a tenants' association or is attempting to organize such an association; or (e) the 
reason for the application being brought is that the rental unit is occupied by children and the 
occupation by the children does not constitute overcrowding. 


(4) The Board shall not issue an eviction order in a proceeding regarding termination of a tenancy 
for the purposes of residential occupation, demolition, conversion to non-residential rental use, 
renovations or repairs until the landlord has complied with section 48.1, 49.1, 52, as the case may 
be. 


(5) Ifa tenant has given a landlord notice under subsection 53 (2) and section 54 (2) or (4) applies, 
the Board shall not issue an eviction order in a proceeding regarding termination of the tenancy 
until the landlord has compensated the tenant in accordance with subsection 54 (2) or (4), as 
applicable. 


(6) Without restricting the generality of subsections (1) and (2), if a hearing is held in respect of an 
application under section 69 for an order evicting a tenant based on arrears of rent arising in whole 
or in part during the period beginning on March 17, 2020 and ending on the prescribed date, in 
determining whether to exercise its powers under subsection (1) the Board shall consider whether 
the landlord has attempted to negotiate an agreement with the tenant including terms of payment 
for the tenant’s arrears. 


Part VII - Rules Relating to Rent 


105 (1) The only security deposit that a landlord may collect is a rent deposit collected in 
accordance with section 106. 


(2) - In this section and in section 106, "security deposit" means money, property or a right paid or 
given by, or on behalf of, a tenant of a rental unit to a landlord or to anyone on the landlord's behalf 
to be held by or for the account of the landlord as security for the performance of an obligation or 
the payment of a liability of the tenant or to be returned to the tenant upon the happening of a 
condition. 


106 (1) A landlord may require a tenant to pay a rent deposit with respect to a tenancy if the 
landlord does so on or before entering into the tenancy agreement. 


(2) The amount of a rent deposit shall not be more than the lesser of the amount of rent for one rent 
period and the amount of rent for one month.... 
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[NOTE: Re Boyd and Earl and Jennie Lohn Ltd. (1984), 7 O.R. (2d) 111 (H.C.) dealt with the 
equivalent section to s. 106 in the old Landlord and Tenant Act (s. 82). The landlord had required 
the tenant, a female student, to sign a one-year lease, to pay for the first and last months' rent, and 
to pay for the remaining 10 months in 8 pro-rated monthly instalments. Potts J. declared the lease 
void on the grounds that s. 82 prohibited security deposits except for the last month's rent. The pro- 
rated payments were a security deposit because the Act defined that term to include any deposit for 
the performance of any obligation of the tenant.] 


108) Neither a landlord nor a tenancy agreement shall require a tenant to (a) provide post-dated 
cheques or other negotiable instruments for payment of rent; or (b) permit automatic debiting of 
the tenant’s account at a financial institution, automatic charging of a credit card or any other form 
of automatic payment for the payment of rent. 


113 Subject to section 111, the lawful rent for the first rental period for a new tenant under a new 
tenancy agreement is the rent first charged to the tenant. 


Part XI: The Landlord and Tenant Board 


168 (2) The Board has exclusive jurisdiction to determine all applications under this Act and with 
respect to all matters in which jurisdiction 1s conferred on it by this Act. 


Part XII: Board Proceedings 


183 The Board shall adopt the most expeditious method of determining the questions arising in a 
proceeding that affords to all persons directly affected by the proceeding an adequate opportunity 
to know the issues and be heard on the matter. 


188 The Board shall do the following with respect to an application made to the Board: 1. Give 
the parties other than the applicant a copy of the application within the time set out in the Rules. 2. 
In such circumstances as may be prescribed, give the prescribed parties such documents or 
information as may be prescribed. 


206 (1) Where a landlord has made an application under section 69 for an order terminating a 
tenancy and evicting the tenant based on a notice of termination under section 59 or an application 
for payment of arrears of rent, or both, the Board may make an order including terms of payment 
without holding a hearing if, (a) the parties have reached a written agreement resolving the subject- 
matter of the application; (b) the agreement has been signed by all parties; and (c) the agreement is 
filed with the Board before the hearing has commenced. 


(2) In an order under subsection (1), the Board may, based on the agreement reached by the parties, 
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order, (a) payment of any arrears and NSF cheque charges or related administration charges that 
are owing; (b) payment of the fee paid by the landlord for the application to the Board; and 
(c) payment of any rent that becomes due during the period in which the arrears are required to be 
paid. 


(3) In an order under subsection (1), the Board shall not order that the tenancy be terminated or 
include a provision allowing for an application under section 78. 


(4) A landlord may file a request to reopen the application if the tenant fails to comply with the 
terms of the order and shall, in the request, indicate which terms were not complied with and the 
manner in which the tenant failed to meet the terms of the order. 


(5) A landlord or tenant may file a request to reopen the application within 30 days after the order 
was made on the basis that the other party coerced them or deliberately made false or misleading 
representations which had a material effect on the agreement and the order issued under subsection 


(1): 


(6) A request under subsection (4) shall not be made later than 30 days after a failure of the tenant 
to meet a term of the order. 


(7) The party filing the request must give the other parties to the application a copy of the request 
to reopen the application and the notice of hearing within the time set out in the Rules. 


(8) If a request to reopen is made under subsection (4), the Board shall not proceed to hear the 
merits of the application unless the Board 1s satisfied that the tenant failed to comply with a term 
of the order. 


(9) If a request to reopen is made under subsection (5), the Board shall not proceed to hear the 
merits of the application unless the Board 1s satisfied that there was coercion or deliberate false or 
misleading representations which had a material effect on the agreement and the order issued under 
subsection (1). 


210 (1) Any person affected by an order of the Board may appeal the order to the Divisional Court 
within 30 days after being given the order, but only on a question of law. 


(4) If an appeal is brought under this section, the Divisional Court shall hear and determine the 
appeal and may, (a) affirm, rescind, amend or replace the decision or order; or (b) remit the matter 
to the Board with the opinion of the Divisional Court. 


(5) - The Divisional Court may also make any other order in relation to the matter that it considers 
proper and may make any order with respect to costs that it considers proper. 


211 The Board is entitled to appeal a decision of the Divisional Court on an appeal of a Board 
order as if the Board were a party to the appeal. 


